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Potential Agenda / Topics

 Fiduciary Duties & Liability

 Importance of Fiduciary Training 

 DOL Fiduciary Rule – Delayed!  Effective!  TBD??

 401(k) / 403(b) Fee Litigation

 Retirement Plan Fee Disclosures

 Best Practices

3

© 2017 Ivins, Phillips & Barker

October 24, 2017



Iv
in

s
, P

h
il

l
ip

s
 &

B
a

r
k

e
r

C
h

a
r

t
e

r
e

d Fiduciary Duties & Liability



Ivins, Phillips & Barker
Chartered

Who is a Fiduciary? You?

 Plan sponsor (the company)

 Plan administrator (often a committee)

 Individuals
 By designation (personal/title)

 Service on a committee

 Functional - i.e., you are a fiduciary to the extent you exercise 
discretion or control with respect to the plan

© 2017 Ivins, Phillips & Barker
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What Fiduciary Rules Do You Have 
to Follow?

 Internal Revenue Code
 Tax qualification rules for qualified plans (e.g., 401(k))
 Exclusive benefit
 Plan document requirement

 ERISA
 Fiduciary rules set forth affirmative duties
 Avoid prohibited transactions and fiduciary breaches

 Plan terms and rules

© 2017 Ivins, Phillips & Barker
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ERISA’s Basic Fiduciary Rules

 Fiduciary “Do’s”
 Exclusive Benefit/Purpose Rule (duty of loyalty)
 Prudence Rule (duty of care)
 Diversification/Investment Rule
 Plan Documents Rule

 Settlor vs. fiduciary functions
 Co-fiduciary liability
 Fiduciary “Don’ts”

 Prohibited transactions
 Self-dealing

© 2017 Ivins, Phillips & Barker

October 24, 2017 7



Iv
in

s
, P

h
il

l
ip

s
 &

B
a

r
k

e
r

C
h

a
r

t
e

r
e

d

Fiduciary Training
(Insights from Litigation)



Ivins, Phillips & Barker
Chartered

 Fifth Third Bancorp v. Dudenhoeffer settles for $6 
million on remand from U.S. Supreme Court
 After stock drop, participants alleged employer stock plan 

fiduciary breached duty
 March 2016 settlement freezes employer stock fund, and
 Fifth Third’s fiduciary committees required to receive more 

frequent fiduciary education and training 
 Will be increased to at least twice per year

High-Profile Stock-Drop Settlement 
Requires More Fiduciary Training

© 2017 Ivins, Phillips & Barker
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Review: 
What Is the Fiduciary Rule?

 Broadly, the fiduciary rule refers to the following 
changes announced in April 2016:
1. Expand the definition of “fiduciary investment advice”
2. Require fiduciary investment advisors to:

a) act in the best interest of plans and plan participants,
b) earn no more than reasonable compensation, and
c) meet certain disclosure and other administrative requirements

© 2017 Ivins, Phillips & Barker
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The Fiduciary Rule’s 
Bumpy Path to Existence

Date Status

4/8/2016 • Final rule is published (about one year after being first proposed)
• The rule would become generally applicable 4/10/17 (and fully applicable, 

including phased-in disclosure and other requirements, on 1/1/18)

2/3/2017 • Pres. Trump orders DOL review of the rule and its legal and economic 
impact

4/5/2017 • DOL officially delays the rule’s general applicability to 6/9/17

5/22/2017 • Sec.Acosta declines to extend the delay, but DOL announces that the 
rule will not be enforced until 1/1/18

6/8/2017 • The House passes the Financial CHOICE Act, which would repeal the 
rule, but the Act faces longer odds in the Senate

6/9/2017 • The rule is generally applicable, but is not enforced (enforcement and full 
applicability set for 1/1/2018)

8/30/2017 • DOL proposes further 18-month delay (until 7/1/18) of certain exemptions 
and requirements, and won’t enforce arbitration ban

© 2017 Ivins, Phillips & Barker
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Changes to DOL Fiduciary Rule

 DOL redefines “fiduciary investment advice” in 2016
 Investment advice recommendation
 To a plan or IRA 
 For a fee or other compensation
 Advice is individualized based on or directed to participant
 Requires an ongoing and mutual relationship written or verbal understanding

 One-time advice is now included

 DOL broadened definition of covered transactions
 Buy, sell, hold, transfer, or rollover  
 Asset management
 Provision of investment list

 Five lawsuits filed challenging DOL regulations

© 2017 Ivins, Phillips & Barker
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Potential Concerns for 
Plan Sponsors

Concern Explanation
1. “Updated” Service Agreements Existing vendors may now be fiduciaries.  Those vendors may 

seek to minimize their liability through revised contractual 
provisions.  Check with counsel before signing any new or 
updated agreements with those vendors.  

2. Counterparty Transactions The DOL has created an exception from the fiduciary rule 
for arm’s length transactions between investment firms and 
large plan fiduciaries with financial expertise. This seller’s 
exception will not apply in all cases.  Plan fiduciaries and 
sponsors will need to note its limitations.  

3. New Hidden Fees Vendors who are now tagged as fiduciaries may seek 
additional fees to compensate for lost downstream income 
due to fewer IRA rollovers.  Be on guard for fee increases or 
new hidden fees.

© 2017 Ivins, Phillips & Barker
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Potential Concerns for 
Plan Sponsors

Concern Explanation
4. Participant Communications Plan sponsors and fiduciaries should assess any new participant 

communications prepared by service providers to screen for 
unintended fiduciary investment advice.  This includes: call center 
scripts, websites, mobile apps, investment materials, and training 
materials.

5. Investment Education Mostly the same as old rule (Interpretive Bulletin 96-1). Plan 
sponsors and fiduciaries may face heightened exposure for 
monitoring service provider compliance with specific conditions.

6. Distribution Counseling Plan sponsors and fiduciaries will want to increase oversight of 
post-termination messages to participants rather than ceding 
this space to record keepers and other plan vendors. Expect to 
see fewer rollovers following termination of employment.
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Supreme Court: Ongoing Duty to 
Monitor 401(k) Investment Funds

 Tibble v. Edison International: Supreme Court held 
(unanimously) that ERISA fiduciaries of a 401(k) plan 
must continue to monitor investment funds on an 
ongoing basis
 Edison 401(k) plan had added retail class mutual funds
 Participants sued:  not using institutional class funds  fiduciary 

breach
 Edison argued six-year statute of limitations as a defense, based 

on the theory that the fiduciary duty owed was only on initial 
fund selection
 Federal District Court in CA and 9th Circuit Agreed (!)

 Supreme Court reversed, based on a separate “continuing duty 
to monitor trust investments and remove imprudent ones”

 Takeaway:  Continue regular prudent monitoring of 401(k) plan 
funds

© 2017 Ivins, Phillips & Barker
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 Settled lawsuits against plan sponsors:

 Settled lawsuits against service providers:
Service Provider Settlement Amount Filing Date

Nationwide $140 million Dec. 12, 2014

MassMutual $9.5 million Oct. 31, 2014

401(k) Fee Litigation –
Selected Settlements

Plan Sponsor Settlement Amount Filing Date

Lockheed Martin $62 million Feb. 20, 2015

Boeing $57 million Nov. 5, 2015

Novant Health $32 million Nov. 9, 2015

MassMutual $30.9 million June 15, 2016

Ameriprise $27.5 million Mar. 26, 2015

Fidelity $12 million July 3, 2014

Transamerica $3.8 million June 24, 2016

© 2017 Ivins, Phillips & Barker
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401(k) Fee Litigation –
Non-Monetary Settlement Terms

 Summary of allegations and settlement terms:

 Lessons learned on paying reasonable fees to vendors:
 Use RFP to select record-keepers and investment managers
 Pay record-keeping fees on per-participant basis
 Consider passively managed index funds

Allegations Settlement Terms

Excessive Fees • RFP for recordkeeping and investment consulting services
• Limitation on expenses
• Flat, per-participant recordkeeping fees 
• Share classes with lowest expense ratios
• Independent review of fund performance
• Limit and monitor cash equivalents in funds

© 2017 Ivins, Phillips & Barker

October 24, 2017 19



Ivins, Phillips & Barker
Chartered

401(k) Fee Litigation –
Non-Monetary Settlement Terms

 Summary of allegations and settlement terms:

 Lessons learned on employing prudent investment selection 
and monitoring process:
 Judicious use of collective trusts and separate accounts instead of 

mutual funds
 Regularly monitor investments for performance, especially less 

traditional sector funds

Allegations Settlement Terms

Imprudent 
Investments

• Collective trusts and separate accounts to be considered
• Independent review of less traditional offerings (such as 

technology sector fund)

© 2017 Ivins, Phillips & Barker
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401(k) Fee Litigation –
Non-Monetary Settlement Terms

 Summary of allegations and settlement terms:

 Lessons learned on avoiding conflict of interest:
 Unbundle recordkeeping and investment consulting service 

providers

Allegations Settlement Terms

Conflict of 
Interest

• Removal of brokerage firm that received kickbacks from future 
involvement in plans

© 2017 Ivins, Phillips & Barker
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401(k) Fee Litigation –
Lawsuit Claims

 Highlighted summary from recent cases:

 Lessons learned: Need a prudent process for monitoring 
and disclosure of fees
 Leverage size to obtain lower-cost institutional class shares of 

investments
 Coordinate with recordkeeping and investment consulting service 

providers to comply with fee disclosure rules

Category Specific Allegations

Excessive Fees • Excessive recordkeeping, administrative, and investment 
consulting fees relative to plans of similar size

• Improper or misleading disclosure of recordkeeping, 
administrative, and investment consulting fees

• Superfluous advisers receiving fees to select subadvisers

© 2017 Ivins, Phillips & Barker
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401(k) Fee Litigation –
Lawsuit Claims

 Highlighted summary from recent cases:

 Lessons learned:
 Remain independent from the company 
 Employ an appropriate process for making fiduciary decisions

Category Specific Allegations

Conflict of 
Interest

• Self-dealing with respect to plan assets

© 2017 Ivins, Phillips & Barker
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401(k) Fiduciary Breach Class-Action 
Litigation Trend Remains Active

 An uptick in the number and variety of suits
 More plaintiff firms pursuing retirement plan litigation
 Increase in cookie-cutter complaints
 Lawsuits against smaller plans

 Plaintiffs targeting new types of defendants and continue 
testing new types of claims
 Hot targets include universities and plans offering affiliated funds
 Some lawsuits involving managed accounts arrangements
 Many of the novel claims have focused on plan investment 

options and investment managers

© 2017 Ivins, Phillips & Barker
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Plaintiffs Continue to Scrutinize 
Plans’ Investment Options

 Recent lawsuits have asserted numerous theories of 
fiduciary breach in investment offerings:
 Too many investment options diluted ability to negotiate 

lower fees
 Too many investment options confused participants
 Failure to replace funds for which there are lower-cost 

alternatives with similar risk/return characteristics
 Failure to offer the lowest-cost share class for each 

investment
 Failure to negotiate a waiver of minimum investment 

thresholds based upon the total amount invested in the 
investment provider’s funds

© 2017 Ivins, Phillips & Barker
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Many Types of Investment Options 
Are Being Scrutinized

 In some cases, plaintiffs have challenged specific types of 
investments:
 Actively managed funds, relying on literature opining that active 

traders rarely beat the performance of index funds
 Certain index funds, typically considered low-cost options, on 

the grounds that even cheaper allegedly comparable investment 
funds were available

 Nontraditional investments that did not perform well relative to 
equity markets

 Stable value funds, regarded as low-risk options, because they 
did not perform as well as asserted benchmarks

 Target date funds that allegedly charged excessive fees or 
underperformed

© 2017 Ivins, Phillips & Barker
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Courts Have Resisted Hindsight 
Analysis of Investment Results

 The Disney case dismissed accusations of breach based solely 
on investment results
 Allegations that an investment was observably overpriced are 

implausible, absent special circumstances indicating market inefficiency. 
 The Chevron case rejected hindsight-based challenges, too

 An imprudent process cannot be inferred solely from the inclusion of a 
money market fund instead of a stable value fund, based on their 
relative performances.

 Price is not the only feature that a fiduciary must consider when 
compiling investment options.

 Documented practices may indicate a prudent fiduciary process:
 Plan fiduciaries monitored fund costs and offered diverse mix of investments
 Fiduciaries monitored recordkeeping fees and renegotiated them as 

appropriate to specify a per-participant fee structure

Case Citations:  In re Disney ERISA Litigation (C.D. Cal. Nov. 14, 2016); White v. Chevron (N.D. Cal. May 31, 2017).

© 2017 Ivins, Phillips & Barker
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Certain Questions of Fiduciary 
Duty Remain Unresolved

 Recent decisions against Duke and Emory have 
allowed most claims to proceed to discovery:
 Choosing retail-class shares over cheaper available 

institutional class shares is a plausible fiduciary violation.
 Hiring multiple recordkeepers where services could have 

been consolidated with one vendor for cost savings is a 
plausible fiduciary violation.

 Cases reached different outcomes on whether offering too 
many investment choices, on its own, is a plausible fiduciary 
violation.

Case Citations: Clark v. Duke Univ. (M.D.N.C. May 11, 2017); Henderson v. Emory Univ. (N.D. Ga. May 10, 2017).

© 2017 Ivins, Phillips & Barker

October 24, 2017 28



Iv
in

s
, P

h
il

l
ip

s
 &

B
a

r
k

e
r

C
h

a
r

t
e

r
e

d 401(k) Fee Litigation

Appendix



Ivins, Phillips & Barker
Chartered

Settlements in Suits against 
Service Providers

 Class actions against service providers
 Nationwide case settles for $140 million (24,000 ERISA 

plans)
 MassMutual also agreed to settle a class action for $9.5 

million
 Also requires enhanced future disclosures of fees and 

expenses
 Revenue sharing “kickbacks” among other issues

© 2017 Ivins, Phillips & Barker
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401(k) Fee Litigation –
Recent Settlement Details

 Boeing case settles for $57 million
 Excessive investment fees and imprudent investment offerings alleged
 Non-monetary settlement provisions (pending final court approval):

 Replace mutual funds with lower-cost separate accounts
 Independent review of any technology sector fund to be offered

 Novant Health case settles for $32 million
 Excessive recordkeeping and management fees and kickbacks alleged
 Non-monetary settlement provisions (pending final court approval):

 RFP required for recordkeeping and investment consulting
 Recordkeeping fees must be flat, per-participant basis
 Independent consultant review of investment offerings
 Prior brokerage firm must be removed from future involvement in plans and 

real estate relationships

© 2017 Ivins, Phillips & Barker
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401(k) Fee Litigation –
Recent Settlement Details

 Lockheed case settles for $62 million
 Excessive investment fees and concealment alleged
 Non-monetary settlement provisions (approved by Court):

 Limit and monitor cash equivalents in the funds
 Independent review of performance of funds
 RFP for recordkeeping with at least 3 bids
 Offer share class of investments with lowest expense ratio

 Ameriprise case settles for $27.5 million
 Excessive recordkeeping and management fees alleged
 Non-monetary settlement provisions (approved by Court):

 RFP required for recordkeeping and investment consulting
 Recordkeeping fees must be flat, per-participant basis
 Limitations on expenses charged to (or reimbursed from) plan
 Must consider use of collective trusts or separately-managed accounts

© 2017 Ivins, Phillips & Barker
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Review of DOL Fee Disclosure 
Requirements For Retirement Plans

• Annual reporting of fees paid to service providers from plan assets
• Includes both direct compensation as well as certain indirect 

compensation (e.g., float income, investment fund revenue 
sharing)

Plan Administrator to 
Department of Labor:
Form 5500 Schedule C

• “Covered Service Providers” (CSPs) must provide a written 
statement on fees and services to plan administrator

• CSPs include plan fiduciaries, registered investment advisors, 
401(k) recordkeepers, and service providers who receive indirect 
compensation

Service Providers to 
Plan Administrator:

ERISA Section 
408(b)(2)

• Applicable to 401(k) plans only
• Annual and quarterly disclosures
• Annual disclosure includes chart of investment options, including 

fee and performance information

Plan Administrator to 
Participants:

DOL Regulation 404a-5

© 2017 Ivins, Phillips & Barker
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Best Practice: Prudent Process

 Prudent Process – maintain and document
 Have a three-person Committee (at least)
 Meet on a regular basis and document the decision-making 

process
 Consider establishing an investment policy
 Choose vendors by getting bids and evaluating 

services/fees
 Evaluate vendors on a regular basis
 Ensure that plan provisions and procedures are properly 

followed

© 2017 Ivins, Phillips & Barker
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Best Practices: Fees & Disclosure

 Focus on fees paid from the plan and 401(k) 
investment fees

 Compliance with disclosure regulations:
 404(c) information to 401(k) plan participants

 408(b)(2) service provider information to fiduciaries: Initial 
disclosures and any updates

 Annual fee disclosure to 401(k) plan participants

 Annual QDIA notice

© 2017 Ivins, Phillips & Barker
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Best Practice: “An Ounce of 
Prevention is Worth a Pound of Cure”

 Know and follow myriad rules and obligations

 Good fiduciary process

 Documentation

 Vendor selection, contracts, and oversight
 Indemnification

 Periodic Self-Audits

© 2017 Ivins, Phillips & Barker
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Best Practice: Correct Errors

 Plan Qualification – IRS’s EPCRS (Rev. Proc. 2013-12, 
as modified by Rev. Proc. 2015-27)

 DOL Correction Programs
 Voluntary Fiduciary Correction Program

 Delinquent Filer Voluntary Compliance Program

 409A Corrections under IRS Notices 2008-113,  
2010-6, and 2010-80

 COBRA & HIPAA Corrections

© 2017 Ivins, Phillips & Barker
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Disclaimer
This presentation, including any attachments, is intended for use by a broader but specified audience.  
Unauthorized distribution or copying of this presentation, or of any accompanying attachments, is prohibited. 
This communication has not been written as a formal opinion of counsel.

IVINS, PHILLIPS & BARKER, founded by two of
the original judges on the United States Tax Court
in 1935, is the leading law firm in the United
States exclusively engaged in the practice of
federal income tax, employee benefits and estate
and gift tax law. Our decades of focus on the
intricacies of the Internal Revenue Code have led
numerous Fortune 500 companies, as well as
smaller companies, tax exempt organizations, and
high net worth individuals to rely on the firm for
answers to the most complicated and
sophisticated tax planning problems as well as for
complex tax litigation. We provide expert counsel
in all major areas of tax law, and we offer prompt
and efficient attention, whether with respect to
the most detailed and intricate of issues or for
rapid responses to emergency situations.
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