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What Foreign Evidence Can
the IRS Discover For A US Audit?the IRS Discover For A US Audit?

 Any records or information located in a foreign 
jurisdiction that may be relevant to the correct 
determination of a taxpayer’s U.S. tax liability (e.g., to 
support a transfer pricing adjustment)  support a transfer pricing adjustment). 

 Such as –
Tax returns and related return information Tax returns and related return information

 Bank statements and business records
 Interviews with taxpayers and third partiesInterviews with taxpayers and third parties
 Public records (i.e., company and land registry documents) 
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What Foreign Evidence Can
the IRS Discover For A US Audit?the IRS Discover For A US Audit?

 The foreign evidence must be in the “possession, custody, or 
control” of the US taxpayer.p y

 Information is under a party’s “control” when the party has the 
right, authority, or practical ability to obtain the materials sought on 
demand.  See, e.g., Costa v. Kerzner Int’l Resorts, Inc., 277 F.R.D. 468 demand.  See, e.g., Costa v. Kerzner Int l Resorts, Inc., 277 F.R.D. 468 
(S.D. Fla. 2011) (compelling production of information held by 
Bahamian affiliates).

 “The fact that documents are situated in a foreign country does not  The fact that documents are situated in a foreign country does not 
bar their discovery.”  Cooper Indus. v. British Aerospace, 102 F.R.D. 918, 
919-20 (S.D.N.Y. 1984).

 Where foreign law imposes criminal or civil penalties for producing  Where foreign law imposes criminal or civil penalties for producing 
information, the court must balance the interests of the respective 
jurisdictions.  See, e.g., Dexia Credit Local v. Rogan, 231 F.R.D. 538 
(N.D. Ill. 2004).
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How Can the IRS Obtain Foreign 
Evidence for a US Audit? Evidence for a US Audit? 

 Voluntary requests and compliance
 The IRS can simply ask for the information, documents, or testimony in 

an IDR served on the taxpayer or by sending a letter to a third party.
 This is frequently the fastest and cheapest way for the IRS to get the 

finformation.

 Compliance with such a request is entirely voluntary.
 Voluntary compliance is not always permitted in every Voluntary compliance is not always permitted in every 

jurisdiction.
 May be ILLEGAL and subject a party to prosecution.
 Certain discovery may be prohibited or require express authority 

from the foreign government.
 Both the IRS and the taxpayer must be mindful of the forum state’s 
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State Dept. – Switzerland page
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How Else Can the IRS Obtain 
Foreign Evidence for a US Audit? Foreign Evidence for a US Audit? 
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IRS Summons

 Section 7602 confers broad authority upon the IRS to command the 
production of documents and testimony from taxpayers and third parties 
that might be relevant to a US audit.

 Limitations:

 The IRS must give a taxpayer at least 10 days to respond to a summons.

 In the case of a third-party summons, the IRS must notify the taxpayer and give it 23 
days to bring a proceeding to quash the summons.

 The evidence sought must have some potential relevance (“might thrown light upon”) a 
taxpayer’s correct tax liability.

Th  id  ht t b  i  th  i  t d   t l f th  d  The evidence sought must be in the possession, custody, or control of the summoned 
party, which as noted may apply to foreign-based evidence.

 Normal privileges (e.g., attorney-client, work product, etc.) apply.
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IRS Summons Enforcement

 If taxpayer doesn’t comply, IRS may refer to DOJ for enforcement.
P ll (US  1964) f  f  j di i l f Powell (US, 1964) factors for judicial enforcement:
 Summons issued for legitimate purpose.
 Evidence sought may be relevant to that purpose.
 Not in the IRS’s possession.
 Proper administrative steps have been followed.

 Prima facie case for enforcement established by declaration of an Prima facie case for enforcement established by declaration of an 
IRS agent, shifting burden to taxpayer.

 A foreign person (e.g., Toyota Motor Corporation) is subject to 
summons enforcement if it has “minimum contacts” with the US summons enforcement if it has minimum contacts  with the US 
(e.g., intending to sell cars in the US).

 Failure to comply with enforced summons = contempt of court.
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Transactions with Foreign Related 
Parties – Special ConsiderationsParties – Special Considerations

 Sections 6038A and 6038C give the IRS considerable power 
to compel disclosure of foreign records relating to to compel disclosure of foreign records relating to 
transactions between U.S. corporations and branch offices and 
foreign related parties.
R l  l   U S  d f i  i  h   25   Rules apply to U.S. and foreign companies that are 25 percent 
owned by a foreign corporation.

 Failure to comply with summons for foreign records:
 IRS given “sole discretion” to disallow deductions and adjust transfer 

prices subject to very limited Tax Court review.
 IRS may issue notice of noncompliance and assert penalties ($10K for 

every 30 days), but subject to reasonable cause defense.

 Impact is that covered taxpayers may not refuse to produce 
foreign records on jurisdictional grounds.
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How Else Can the IRS Obtain 
Foreign Evidence for a US Audit?Foreign Evidence for a US Audit?

 Section 982 authorizes the IRS to issue a Formal Document 
R  (FDR)  l d i  f f i b d Request (FDR) to compel production of foreign-based 
documentation after an IDR has been issued.

 “Foreign-based documentation” means any documentation g y
located outside the US which may be relevant or material to 
the tax treatment of the examined item.
T   fil  i   h FDR b d  h  b   Taxpayer may file motion to quash FDR based on the absence 
of the Powell factors in the appropriate federal district court 
within 90 days of the date the FDR is issued.y

 FDRs and summonses are not mutually exclusive.  FDRs 
effectively give the IRS more negotiating leverage.
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Foreign Document Requests

 Substantial compliance with the production of the requested 
f i b d d i    i hi  90 d  foreign-based documentation must occur within 90 days 
unless otherwise agreed by the IRS or if a motion to quash 
has been filed.

 “Substantial compliance” is a facts-and-circumstances 
determination.
A  h  f il   “ b i ll  l ” i h  FDR  A taxpayer who fails to “substantially comply” with an FDR 
generally will be prohibited from admitting the requested 
foreign-based documentation as evidence in a civil tax case.g
 Subject to a reasonable cause exception, which does not include the 

fact that foreign law would result in criminal or civil penalties if the 
documentation were produced to the IRS.
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How Can the IRS Obtain Foreign Evidence Where There 
is no U.S. Custodian, and How Can A Foreign 

Go e e t O t   E e ce f o  US T e s?Government Obtain  Evidence from US Taxpayers?

 Bilateral tax treaties and tax information exchange 
agreements (TIEAs) usually contain provisions for the 
exchange of information (EOI) between the 
competent authorities of the two statescompetent authorities of the two states.

 The IRS and foreign governments can use treaties 
and TIEAs to obtain documents or conduct 
interviews of foreign or US persons with information 
that may be relevant to a tax investigationthat may be relevant to a tax investigation.
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Treaties
Competent / Central AuthoritiesCompetent / Central Authorities
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Tax Treaties
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Tax Information Exchange 
AgreementsAgreements
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US-Canada Income Tax Convention
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US-Canada Income Tax Convention

 Article XXVII, Para. 3 – EOI does not impose on 
C t ti  St t   bli tiContracting States an obligation:
 To carry out administrative measures at variance with the 

laws and administrative practice of that or of the other p
Contracting State;

 To supply information which is not obtainable under the 
laws or in the normal course of the administration of that laws or in the normal course of the administration of that 
or of the other Contracting State; or

 To supply information which would disclose any trade, 
business  industrial  commercial or professional secret or business, industrial, commercial or professional secret or 
trade process, or information the disclosure of which 
would be contrary to public policy. (See Rev. Proc. 2006-54 
for competent authority procedures for relief )
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Treaties and TIEAs

 Within the IRS, treaty and TIEA requests are 
administered by the EOI Program Manager in DC 
and the IRS Tax Attachés in London, Paris, Frankfurt, 
and Beijing and the RSR in Plantation Floridaand Beijing, and the RSR in Plantation, Florida.

 EOI employees act as intermediaries between the 
United States and other countries for information United States and other countries for information 
gathering purposes.

 Information exchanged under the tax treaties and Information exchanged under the tax treaties and 
TIEAs is confidential under the terms of sections 
6103 and/or and the terms of the Tax Treaty or TIEA. 
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Regions Covered  Regions Covered  

Beijing Southeast Asia, Pacific Rim, South Pacific 
(excluding Australia and New Zealand for 
EOI matters)

Frankfurt Central Europe, Eastern Europe, former 
Soviet Union

Paris Southern Europe (excluding France for 
EOI matters), Northern Africa

Plantation, Western Hemisphere (excluding Canada),
FL

Deputy 
Commissioner 

EOI matters relating to Australia, New 
Zealand, and France and all matters 

International 
in 
Washington, 
DC

,
relating to Canada
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EOI Organizational Chart  

LB&I Commissioner 
Heather Malloy

Deputy Commissioner LB&I (International)
Michael Danilack

(U.S. Competent Authority for EOI Purposes)

Assistant Deputy Commissioner (International)
Douglas O’Donnell

EOI Program Manager, 
W hi t  DC

JITSIC

London, Paris, Frankfurt & 
Beijing Tax Attachés

Washington, DC
J

Plantation, FL
RSR
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US-Initiated Specific Requests

 The assigned EOI analyst or Tax Attaché:
d h f d h l l Sends a request to the foreign tax administration with relatively 

detailed information regarding the taxpayer, tax issues, and 
information requested.

 Sends the requester a status report every 60 days.
 Reviews and forwards secured information and follows up as 

appropriateappropriate.

 Potential problems are delays in negotiating with the 
foreign government over what information is accessible, 
and determinations by the foreign government that 
certain information cannot be released.
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Foreign-Initiated 
Specific RequestsSpecific Requests

 Requests from Tax Treaty or TIEA partners for tax information 
regarding specific taxpayers are considered on a case-by-case basis g g p p y y
and require:
 Specific identification of the taxpayer
 Itemized list of specific information requested

D il d i  id if i  h     l  f h   Detailed narrative identifying the tax nexus or relevance of the 
information sought to the taxpayer and issues examined

 An explanation of how the request for transactions, facts or documents 
pertains to a tax or a tax liability covered by the Tax Treaty or TIEA

 The EOI analyst or Tax Attache′ will forward foreign initiated 
requests to the appropriate office for action.

 An Internal Examiner or Revenue Agent will be assigned to secure 
th  i f tithe information.

 The IE or RA will attempt to obtain the information through IDRs.  
If necessary, the IE or RA will work with the EOI analyst or Tax 
Attache′ and IRS Counsel to prepare a summons.
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Foreign-Initiated 
Specific RequestsSpecific Requests

 Summons enforcement considerations:
 The normal Powell factors generally apply.
 While absence of US tax liability and expiration of US 

statute of limitations is irrelevant  the expiration of foreign statute of limitations is irrelevant, the expiration of foreign 
limitations period is a potential defense.

 The treaty “as is necessary” relevance standard is arguably y y g y
stricter than the “might thrown light upon” Powell standard.

 The trade secret protection afforded by EOI provisions is 
il bl   S  R  P  2006 54 f  li f davailable.  See Rev. Proc. 2006-54 for relief procedures.

 Normal privileges (e.g., attorney-client, work product) also 
apply.
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Other EOI Programs

 Simultaneous Examination Program (SEP)
C i d  di   i  W ki  A   Carried out according to written Working Arrangements 
entered into by the Director, International (LMSB), who is the 
US Competent Authority, and the competent authority of 
certain of our Tax Treaty or TIEA partnerscertain of our Tax Treaty or TIEA partners.

 Industry-wide Exchanges of Information
 Exchanges of comprehensive data on worldwide industry 

practices and operating patterns, enabling a more effective 
review of the tax returns of multinational enterprises.

 Spontaneous Exchanges of Informationp g
 Typically involves information discovered during a tax 

examination which suggests or establishes noncompliance with 
the tax laws of a treaty or TIEA partner.
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How Else Might the IRS or a Foreign 
Government Obtain Information?

 Joint International Tax Shelter Information 
C t  (JITSIC)

Government Obtain Information?

Centre (JITSIC)
 Formed in 2004 by 4 countries (United States, 

Canada, UK, and  Australia); now 9 members.Canada, UK, and  Australia); now 9 members.
 Delegates work out of offices in DC and UK.
 Designed to help countries coordinate and accelerate 

their attacks on “abusive” tax shelters.
 Focuses on sharing information among the revenue 

authorities of member countries to identify abusive authorities of member countries to identify abusive 
arrangements and their promoters.

 Primarily targets multinational companies.
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How Else Might the IRS or a Foreign 
Government Obtain Information?Government Obtain Information?

 Convention on Mutual Administrative Assistance in 
Tax Matters
 43 members, including the US

P id  f  i  d i i i  i  b   Provides for extensive administrative cooperation between 
states in the assessment and collection of taxes, with a 
view to combating tax evasiong
 Includes EOI mechanisms, simultaneous tax examinations, 

assistance in recovery, service of documents, and joint audits.

 Covers all compulsory taxes except custom duties Covers all compulsory taxes except custom duties
 Subject to the laws of the requested state and strict 

confidentiality protections
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How Else Might the IRS or a Foreign 
Government Obtain Information?Government Obtain Information?

 Reporting under Foreign Account Tax Compliance 
Act (FATCA)
 “Withholdable Payments” to foreign entities and 

“Substantial U S  Ownership” of certain foreign entities Substantial U.S. Ownership  of certain foreign entities 
required to be reported beginning for tax year 2014

 Model I Inter-Governmental Agreements – reciprocal g p
information exchanges with respect to financial institutions

 General migration toward more automatic information 
exchange of taxpayer dataexchange of taxpayer data
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Do Additional Mechanisms Come Into 
Play if the Dispute Goes to Court?Play if the Dispute Goes to Court?

 Letters of request under the Hague Convention
 Ratified by 56 countries Ratified by 56 countries
 Provides streamlined procedures for securing evidence
 Subject to local laws, practices, and customs

L tt  R t Letters Rogatory
 Traditional procedure in which a court in one country requests 

a court in another country for assistance
T itt d i  th  di l ti  h l  ti   t k    Transmitted via the diplomatic channel; execution may take a 
year or more

 Mutual Legal Assistance Treaties (MLATs)
N i d b  h  D  f S  i  i  i h h   Negotiated by the Department of State in cooperation with the 
Department of Justice to facilitate cooperation in criminal 
matters (e.g., bank records, other financial information).
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Mutual Legal Assistance Treaties
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Questions?Questions?

Ivins, Phillips & Barker
Chartered

31


