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The Patient Protection and Affordable Care Act (the Affordable Care Act), Public Law 1
was enacted on March 23, 2010; the Health Care and Education Reconciliation Act (the 
Reconciliation Act), Public Law 111-152, was enacted on March 30, 2010.  The Affordable Ca
Act and the Reconciliation Act reorganize, amend, and add to the provisions of part A of title
XXVII of the Public Health Service Act (PHS Act) relating to group health plans and health 
insurance issuers in the group and individual markets.  The Affordable Care Act adds section 
715(a)(1) to the Employee Retirement Income Security Act (ERISA) and section 9815(a)(1) to 
the Internal Revenue Code (the Code) to incorporate the provisions of part A of title XXVII o
the PHS Act into ERISA and the Code, and make them applicable to group health plans, and 
health in
p
 
The Departments of Labor, Health and Human Services (HHS), and the Treasury (the 
Departments) have been issuing regulations in several phases to implement the rev
sections 2701 through 2719A and related provisions of the Affordable Care Act.   
Section 2719 of the PHS Act applies to group health plans and health insurance coverage that are
not grandfathered health plans within the meaning of section 1251 of the Affordable Care A
It sets forth standards for plans and issuers regarding both internal claims and appeals and 
external review.  The Departments published interim final regulations implemen

The Department issued Technical Release 2010-01 on August 23, 2010, relating to interim 
procedures for self-insured plans with respect to the Federal external review process.  This 
document, Technical Release 2010-02, sets forth an enforcement grace pe

                        
1 The Departments published interim final regulations implementing section 1251 of the Affordable Care Act on 

 
June 17, 2010, at 75 FR 34538. 



 

DISCUSSION:  

Section 2719 of the PHS Act generally requires that group health plans and health 
insurance issuers have an effective internal claims and appeals process.  The statut
language provides further that plans and health insurance issuers in the group market
shall provide an internal claims and appeals process that initially incorporates the 
procedures of 29 CFR 2560.503-1 (

ory 
 

the DOL claims procedure regulation) and shall 
update such procedures in accordance with any standards established by the Secretary of 

ance issuers, in addition to group health plans.  Moreover, the interim final 
regulations provide the following additional standards for internal claims and appeals 

r internal claims and 
appeals includes a rescission of coverage (whether or not the rescission has an 
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ving urgent 
care as soon as possible, taking into account the medical exigencies, but not later 

al 

 or additional rationale for a denial at the 
internal appeals stage, and a reasonable opportunity for the claimant to respond to 

respect to an 
individual such as a claims adjudicator or medical expert must not be based upon 

                                                

Labor for such plans and issuers.   

The interim final regulations, unlike the DOL claims procedure regulation, apply to 
health insur

processes: 

1. The scope of adverse benefit determination eligible fo

adverse effect on any particular benefit at the time).2 

2. Notwithstanding the rule in the DOL claims procedure regulation that pr
for notification in the case of urgent care claims3 not later than 72 hours after the
receipt of the claim, a plan or issuer must notify a claimant of a benefit 
determination (whether adverse or not) with respect to a claim invol

than 24 hours after the receipt of the claim by the plan or issuer.4    

3. Clarifications with respect to full and fair review, such that plans and issuers are 
clearly required to provide the claimant (free of charge) with new or addition
evidence considered, relied upon, or generated by the plan or issuer in connection 
with the claim, as well as any new

such new evidence or rationale. 

4. Clarifications regarding conflicts of interest, such that decisions regarding hiring, 
compensation, termination, promotion, or other similar matters with 

the likelihood that the individual will support the denial of benefits. 

 
2 This definition is broader than the definition in the DOL claims procedure regulation, which already 
provides that a denial, reduction, or termination of, or a failure to provide payment (in whole or in part) for 
a benefit is an adverse benefit determination eligible for internal claims and appeals processes.   
3 A claim involving urgent care is generally a claim for medical care or treatment with respect to which the 
application of the time periods for making non-urgent care determinations could seriously jeopardize the 
life or health of the claimant or the ability of the claimant to regain maximum function; or, in the opinion of 
the physician with knowledge of the claimant’s medical condition, would subject the claimant to severe 
pain that cannot be adequately managed without the care or treatment that is the subject of the claim. 
4 Note, under the interim final regulations, there is a special exception if the claimant fails to provide 
sufficient information to determine whether, or to what extent, benefits are covered or payable under the 
plan. 
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5. Notices must be provided in a culturally and linguistically appropriate mann
required by th

er, as 
e statute, and as set forth in paragraph (e) of the interim final 

regulations.   

6. Notices to claimants must provide additional content.  Specifically: 

efit 

rresponding meaning, and 
the treatment code and its corresponding meaning. 

 
ermination, this description must 

also include a discussion of the decision. 

 
review processes, including information regarding how to initiate an 

appeal. 

mation 
ssistance or 

ombudsman established under PHS Act section 2793.  

 final 

 

ernal review process or remedies available under ERISA or under 
State law.   

r policy procedures and to modify computer systems in order to come into 
compliance. 

ONCLUSION

 Any notice of adverse benefit determination or final internal adverse ben
determination must include information sufficient to identify the claim 
involved, including the date of the service, the health care provider, the claim 
amount (if applicable), the diagnosis code and its co

 The plan or issuer must ensure that the reason or reasons for an adverse 
benefit determination or final internal adverse benefit determination includes 
the denial code and its corresponding meaning, as well as a description of the 
plan’s or issuer’s standard, if any, that was used in denying the claim.  In the
case of a final internal adverse benefit det

 The plan or issuer must provide a description of available internal appeals and
external 

 The plan or issuer must disclose the availability of, and contact infor
for, an applicable office of health insurance consumer a

7. If a plan or issuer fails to strictly adhere to all the requirements of the interim
regulations, the claimant is deemed to have exhausted the plan’s or issuer’s 
internal claims and appeals process, regardless of whether the plan or issuer
asserts that it has substantially complied, and the claimant may initiate any 
available ext

Since publication of the interim final regulations, some plans and issuers have stated that 
they did not anticipate some or all of the additional standards and more time is needed to 
change plan o

C : 

er 

d 

 
This technical release sets forth an enforcement grace period until July 1, 2011 with 
respect to some of the additional standards set forth in the interim regulations in order to 
give plans and issuers more time to implement procedures and make changes to comput
systems in order to comply fully.  Specifically, with respect to standards #2 (regarding 
the timeframe for making urgent care claims decisions), #5 (regarding providing notices 
in a culturally and linguistically appropriate manner), #6 (requiring broader content an
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to substantially enforce the 
provisions of part A of title XXVII of the PHS Act in these situations.  

ted 
 the Office of Health Plan Standards and Compliance Assistance at 202-693-8335. 

 

                                                

specificity in notices), and #7 (regarding substantial compliance), the Department of
Labor and the Internal Revenue Service (IRS) will not take any enforcement action 
against a group health plan, and HHS will not take any enforcement action, during the 
grace period, against a self-funded nonfederal governmental health plan, that is working 
in good faith to implement such additional standards but does not yet have them in 
place.5  Similarly, HHS is encouraging States to provide similar grace periods with 
respect to issuers and HHS will not cite a State for failing 

Questions concerning the information contained in this technical release may be direc
to

 
5  Moreover, if a plan takes such steps towards compliance, no excise tax liability should be reported on 
IRS Form 8928 with respect to PHS Act section 2719(b) with respect to a failure to meet any of these 
particular standards. 


