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Basics
• District Court and Court of Federal Claims

– Jurisdiction to award refunds of overpaymentsJu sd c o o a a d e u ds o o e pay e s
– Taxpayers must pay the tax and file a timely 

refund claim for jurisdiction to existj
• US Tax Court

– Prepayment forum to adjudicate deficienciesPrepayment forum to adjudicate deficiencies
– Jurisdiction to award overpayments alleged in 

petitionpetition
– Additional specific grants (e.g., CDP review)

• Concurrent Jurisdiction IRC § 7422(e)
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• Concurrent Jurisdiction – IRC § 7422(e)



Choice of Forum Considerations

• Payment of tax
• Appeals and precedents• Appeals and precedents
• Expertise of court
• Home court advantage• Home court advantage
• Availability of jury trial
• Raising new issuesRaising new issues
• Tax Court rules 
• DiscoveryDiscovery 
• Subpoena power
• Settlement procedures
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Refund Claims – Goal and Form

• Gives IRS opportunity to resolve issue without 
litigation.

• Formal requirements per Reg. § 301.6402:
– Separate claim for each type of tax and tax year
– On Forms 1120X or 1040X for income tax; otherwise 

Form 843
– Must state correct year and amount of claimy
– Must “set forth in detail each ground upon which a 

credit or refund is claimed”
Must provide “appropriate supporting evidence”– Must provide appropriate supporting evidence

– Must demand refund
– Must be signed under oath
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– Must be filed at the appropriate IRS location



Refund Claims – Goal and Form

• The IRS may waive formal requirements if 
it audits the claimit audits the claim.

• A written informal claim tolls limitations 
i d if it TP’ i t t t kperiod if it expresses TP’s intent to seek 

refund; TP must still perfect claim.
• A protective claim may be filed to preserve 

TP’s rights where its entitlement to the 
overpayment is uncertain (e.g., pending 
litigation).
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Refund Claim Traps
• Limitations and lookback periods – § 6511

– Claim must be filed 3 years from filing of C a us be ed 3 yea s o g o
original return or 2 years from payment of tax

– Claim limited to amounts paid within prior 3 p p
years (if claim filed within 3 years or return) or 
within prior 2 years otherwise

– “Deemed” filing and payment rules of § 6513 
govern early returns and payments

– Special rules where assessment period 
extended and for NOL carrybacks
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Refund Claim Trapsp

• Proper party to file claim
U ll b i– Usually obvious

– Consolidated group – parent as agent for members
– Acquired consolidated group – former parentAcquired consolidated group former parent
– Acquired corporation – claim in name of predecessor, 

followed by successor
– Claim must be filed by officer of filing corporation
– A third party who pays the tax of another taxpayer 

under protest has standing to seek a refundunder protest has standing to seek a refund 
(Williams)

8



Refund Claim Trapse u d C a aps

• Variance
– Allegations in refund suit cannot vary from 

legal and factual grounds in refund claim
– Variance less likely where claim relates to a 

deficiency that was audited
F t l i i L kh d M ti– Factual variance in Lockheed Martin – new 
R&D costs discovered post-claim not allowed
Legal variance in Computervision– Legal variance in Computervision

– Best practice is to be exhaustive and state 
alternative groundsalternative grounds
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Refund Claim TrapsRefund Claim Traps

• Exceptions to variance doctrine
– Informal claim
– Waiver – IRS considers item within limitations 

period
– IRS asserts new theory at trial
– Germaneness – theory relates to facts the 

IRS examined or should have examined
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Filing Suit

• Timing
– TP must wait 6 months after filing claim– TP must wait 6 months after filing claim
– Prevailing view is that period remains open if claim not 

disallowed (but see Wagenet)
– Once claim disallowed, TP may file within 2 years 

(even if before 6 months)
P i d t t if ti d f ti id d TP– Period starts even if notice defective, provided TP 
received notice

– Period may be extended on Form 907Period may be extended on Form 907

• TP must pay tax in full
– Special rule for divisible taxes
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Refund Hot TopicsRefund Hot Topics

• Full Payment of Penalties and Interesty
– Shore
– Magnone

• New refund claim penalty – IRC § 6676
– 20% of “excessive amount”
– Waived only if TP has “reasonable basis”

• No claim disallowance issued by IRSNo claim disallowance issued by IRS
– Wagenet/Finklestein
– Rev. Rul 56-381

12



US Tax CourtUS Tax Court

• The United States Tax Court is a court of limitedThe United States Tax Court is a court of limited 
jurisdiction generally prescribed by section 7422, 
but specific grants of jurisdiction are 
interspersed throughout the Code.  

• Generally, a petitioner to the Tax Court must 
have received a specific notice from the IRS 
creating the right to petition the Tax Court. 
D fi i d h T C• Deficiency and other Tax Court cases
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Tax Court – Deficiency Cases
• The Tax Court has jurisdiction to redetermine whether 

deficiencies for income, estate, or gift taxes determined 
by the Commissioner are correctby the Commissioner are correct. 

• A “deficiency” is generally the difference between the 
corrected tax and the amount of tax shown on the return 
as filed or as previously assessed. See I.R.C. § 6211.as filed or as previously assessed.  See I.R.C. § 6211. 

• A notice of deficiency gives the taxpayer 90 days (150 
days if addressed to taxpayer outside the U.S.) to file a 
petition with the Tax Court.  I.R.C. § 6213.  The Tax p §
Court is a prepayment forum as the taxpayer may dispute 
the deficiency in the Tax Court before paying any 
disputed amount. 

• The Tax Court can redetermine the deficiency, finding a 
lesser or greater amount than in the notice, and can find 
an overpayment.  I.R.C. § 6214.
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Tax Court – Nondeficiency Casesy
• Claims for relief from joint and several liability (I.R.C. §

6015(e))
Fi l t hi d i i t ti dj t t (I R C §• Final partnership administrative adjustments (I.R.C. §
6226)

• Collection due process cases (I.R.C. §§ 6320 & 6330)
• Interest abatement claims (I.R.C. § 6404(i))
• Transferee liability cases (I.R.C. § 6901)
• Actions for administrative costs (I.R.C. § 7430(f)(2))( § ( )( ))
• Worker classification cases (I.R.C. § 7436)
• Actions to restrain disclosure (I.R.C. § 6110)
• Whistleblower actions (I R C § 7623)• Whistleblower actions (I.R.C. § 7623) 
• Declaratory judgments (I.R.C. §§ 6234, 7428, 7436, 

7437, 7476, 7477, 7478, 7479) 
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Common Tax Court Jurisdictional Issues

• Timely Petition
• Validity of Stat Notice
• Jurisdiction over PartyJurisdiction over Party
• Jurisdiction over Each Year and Each Tax

V lidit f P titi• Validity of Petition
• Payment Before Issuance of Stat Notice
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Tax Court – Refunds/Overpayments
• Generally no IRS refund of tax subject of Tax Court Case. 
• Similarly, no taxpayer refund suit for the same taxes and taxable periods that 

are the subject of the Tax Court litigation.  
• Refunds or credits by IRS in the case of a timely Tax Court petition are:• Refunds or credits by IRS in the case of a timely Tax Court petition are:

– (1) Overpayments determined by a final Tax Court decision;
– (2) Amounts collected in excess of an amount computed under a Tax Court 

decision;
– (3) Amounts collected after the collection statute of limitations is expired;(3) Amounts collected after the collection statute of limitations is expired;
– (4) Amounts collected by the Service during a period in which collection was 

barred;
– (5) Overpayments that the Service is authorized to refund pending appeal; and
– (6) Overpayments attributable to partnership items.( ) p y p p

• Under section 6512(b)(1), the Tax Court has jurisdiction to determine the 
existence and amount of any overpayment of tax that is to be refunded to the 
taxpayer for a year that is already before the court in a deficiency case.  The p y y y y
ability to determine the overpayment is subject to the look-back period in 
sections 6511 and 6512(b)(3). 
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Concurrent Jurisdiction Under I.R.C. 
§ 7422(e)§ ( )

• If the taxpayer files a petition in Tax Court based on the 
ti f d fi i th th di t i t t th C t fnotice of deficiency, then the district court or the Court of 

Federal Claims loses jurisdiction over the case to the 
extent that the Tax Court acquires jurisdiction. 

• If the taxpayer does not file a Tax Court petition, the 
United States may counterclaim in the district court or the 
Court of Federal Claims suit even if the normal pleading p g
rules would have rendered a counterclaim untimely.  

• Also, the taxpayer has the burden of proof on issues 
raised in the counterclaim except as to the issue ofraised in the counterclaim except as to the issue of 
whether the taxpayer has been guilty of fraud with intent 
to evade tax. 
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Tax Court Hot Topics

• Interest
S– Sunoco

– Exxon Mobil

• Penalties
– TEFRA:  Tigers Eye/Petaluma
– Section 6651(a)(2) & CC Notice 2012-006( )( ) &
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More Hot TopicsMore Hot Topics

• InterventionIntervention
– Appleton/Coffey (USVI)

Freedom of Religious Foundations (Minister)– Freedom of Religious Foundations (Minister)

• CDP
– Thornberry & CC Notice 2012-003
– Non-CDP Period Liability/Overpayment & CC 

Notice 2011-021


