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AGENDA

= Repatriation backdrop

=  Genesis

* Government approaches

* Where we’re going, where we’ve been

"  Various § 956 arrangements

= ROGCs

» Zero-Basis and others

= Killer Bs

= § 304, Cash Ds and Deadly Ds
= Notice 2014-32

= Legislative proposals

= A Republican’s approach

= A Democrat’s approach
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REPATRIATION OVERVIEW

Origins in 1962 legislation

=  WW system of taxation, but jurisdictional problems with
foreign subs

= Kennedy compromise

= Globalization and chasing growth abroad

= Foreign tax regimes — foreign MNE treasury advantage!?

= APB 23 — reporting pressures?

Photo via U.S. Dept. of Treasury

Key rationales for [Subpart F’s| enactment included...promoting
economic efficiency, and avoiding undue harm to the competitiveness
of U.S. multinationals. ... Congress was concerned that ending
deferral completely would place U.S. companies at a competitive
disadvantage in their foreign operations.

- Mark Mazur, Asst. Sec. for Tax Policy, U.S. Dept. of Treasury
Testimony before U.S. Senate PSI (21 May 2013)
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GOVERNMENT’S APPROACH

Some help provided to U.S. MNEs

"= American Jobs Creation Act 2004 — enacted § 965

= UL.S. corporations enjoyed 85% DRD on CFC repatriations
= Some tax-efficient repatriation was generally permitted

= 88-108s (including relaxation of rules following 2007 economic crisis)

= Government historically agnostic re affirmative use of § 956

But general tact has been to not throw a lifeline

Photo via Office of Senator Levin

= Congressional activity

——————————————————————————————————

SIDE NOTE: despite suggestions to the
contrary, the mere presence of a CFC'’s
property in the U.S. (e.g., on account at
a U.S. bank) is not a repatriation of funds

* New legislation — e.g., §§ 901 (m) and 960(c)

* U.S.Senate PSI hearings
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= Administrative activity

= Treasury / IRS have spent considerable time attacking repatriation transactions through guidance

= |RS litigation positions — e.g., BMC Software
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ROAD AHEAD, ROAD BEHIND
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AFFIRMATIVE 8§ 956 — BASIC

Historic § 956 treatment

= [f a CFC makes an investment in “U.S. property”, the U.S. shareholders are required to
include in Gl their pro-rata share of the § 956 amount

* Inclusion would “hopscotch” over any upper-tier CFCs in the chain of ownership

= U.S. corporate shareholders in CFC could claim a deemed paid FTC under § 960

* No dilution through tiers — deemed paid dividend pulls FTCs from CFC holding “U.S. property”

= Contrast with situation where actual dividend paid (potential dilution through CFC tiers)

Modern § 956 treatment - “anti-hopscotch’ / chain pooling
= New § 960(c) enacted — August 2010

* One-way street — limits (will not increase) the amount of FTCs available due to § 956 inclusion
* To compute FTC available — treat amount of § 956 inclusion as if paid up chain as cash distribution

= |tis a deemed payment — no local WHT attaches; normal U.S. tax rules continue to apply to
hypo distribution (subpart F, PTI, etc.); FTC amount disallowed remains in CFC’s tax pools
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AFFIRMATIVE 8 956 — BASIC (conrt)

Historic Treatment Modern Treatment
Parent Parent
US Historic Us istopt
Distribution ( / Distfib
CFC1 T CFC1
Low Tax Non-US Distribution Low Tax Non-US
CFC2 § 956 Loan CFC2 § 956 Loan R
High Tax Non-US - High Tax Non-US -
] As a result of § 956 investment, only the FTC pool ] As a result of 956 investment, the FTC pools of CFC2
of CFC2 is relevant in determining FTCs available to and CFC/ will be relevant in determining FTCs available
Parent under § 960 to parent under § 960
= Interesting issues may arise depending

on specific facts (e.g., due to PTI, deficits)
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“NOTICE” LOANS

Notice 88-108

= Permits CFC to loan money back to U.S. parent,
originally to temporarily clear off CP from books

Parent

us | &~
= Will not constitute § 956 “obligation” so long as S

(2) collected within 30 days from time it is incurred, \\
and (b) CFC does not hold “obligations” for 60 or
more calendar days during its year

Notice
Loan

= Can be dangerous — need guidelines if implement

~ -
Semmm=——"

= Amounts at issue typically are substantial when
3 U

used to clear off CP of parent at quarter-end; big /
miss (potential to blow-up deferral) if done wrong s

CFC

* Hair-triggers, be aware of potential traps _—

= Transfer pricing

= Funding NO INCLUSION

if done correctl
= Insufficient waiting period ( )

= Guarantees
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DUELING 8§ 956 LOANS

Parent Alternating § 956 loan patterns
us
° e * CFCI and CFC2 switch off lending
= AM 2009-013 suggests that each obligation is treated as
distinct so long as (a) each CFC independently funds the
loan, and (b) the U.S. person executes/repays each loan
CFC1 CFC2 as separate, independent transaction
Non-US Non-US
YE 12/31 YE 11/30 Caution! This hypO is merely illustrative,
need careful planning if were to pursue
Hypothetical Loan Matrix (and synchronization may be problematic)
e | crer | crer
o 19— . Potential risks:
Mar 5 - Apr 21 X =  Debt vs. equity
SR x »  Step-transaction — Jacobs Engineering and Rev. Rul. 89-73
June 9 — July 26 X
*  Substance over form
July 27 —Sept 10 X
ot 11— et 25 « *  “Funding” issues — Reg. § 1.956-1T(b)(4)
Oct 26 - Dec 7 x *  § 269, conduit, economic substance and APB 23 issues
Dec8—Jan 18 X - Others?
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BASIC ROC DISTRIBUTIONS

Scenarios

(A)  CFC2 has own cash
(B) CFC2 has little/no E&P and little cash

Parent

B @ Reg. § 1.956-1T(b)(4)(i)

o CFC is considered to hold...investments in US property acquired

Basis by any other foreign corporation that is controlled by the CFC if
one of the principal purposes for creating, organizing, or funding (through
Loan Minimal E&P capital contributions or debt) such other foreign corporation is to avoid the

CFC1 | oy > CFC2 application of 956 wl re the CFC..
Non-US Non-US
v Respect form
Distribution
Obama FY 2015 budget proposal

CFC3 To the extent a FC funds a second FC with “a principal purpose” of

Non-US avoiding dividend treatment on distributions to a U.S. shareholder,

the U.S. shareholder’s basis in the stock of the distributing corporation
will not be taken into account for the purpose of determining the
treatment of the distribution under section 301. Funding transactions
to which the proposal would apply include capital contributions, loans,
Contrast situation #1 from situation #2 or distributions to the foreign distributing corporation (whether
occurring before/after)

See Treasury Green Book (March 2014)
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OTHER ROC DISTRIBUTIONS

Background

(A)  CFC3 has significant value; may or may not have cash
Parent (B) Parent has basis and/or capital losses
us
©
(C)  Intervening tax years
(2]
But see proposed regs. (prospective only)
CFC1 CFC2
Non-US Non-US

Obama FY 2015 budget proposal

Would amend the application of the general E&P adjustment rules
to distributions of stock of another corporation. While the new
rules would reduce the distributing corp’s E&P by greater of FMV
or AB in distributed stock, they would also provide that AB is
Non-US determined without regard to certain adjustments. Further,
Treasury and IRS would have regulatory authority to carry out the
intent of the proposal. Would be effective upon enactment.

CFC3

See Treasury Green Book (March 2014)
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ZERO BASIS 8 956 PLAYS

§ 956 Zero Basis Transactions
" Pre-regulations
= Repatriating funds from CFCs using § 351 and § 1032 for protection

= As a result of § 362, position was that CFC held $0 basis stock of US affiliate

= § 362(a) provides that a transferee corp (TC) takes a transferred basis in property contributed,
increased by any gain. Rev. Rul. 74-503 stood for the general proposition that a corporate
transferor has a $0 basis in its treasury stock, so when it contributed it in a § 35| transaction,
the TC took a $0 basis under § 362(a) in respect of the transferor’s contributed treasury stock

= Regulatory approach — 2008 (temporary) and 201 | (final)

* Where CFC acquires stock/obligations of a domestic affiliate in an exchange where the CFC’s basis is
determined under § 362, then solely for § 956 purposes its basis in such property will not be less than
FMV of property the CFC transferred in the exchange

Barnes Group — April 2013 decision

= Relied on Rev. Rul. 74-503 (which applied § 362) prior to its revocation by Rev. Rul. 2006-2
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ZERO BASIS § 956 TRANSACTIONS

Parent

us

T

Parent
Us

>

D1 D2 » D1 D2
us $10 us us us
$1
$1 CFC stock
+$9
Non-US Non-US
|
$10 D1 stock

Pre-regs Regulatory approach
*  DI’s contribution is tax-free § 351 txn per Treas. = CFCis deemed to have basis in a domestic

affiliate’s stock or obligations equal to FMV of
property that CFC transferred in the exchange
with such domestic issuing corp, if CFC’s basis
would otherwise be determined under § 362(a)

Reg.§ 1.1502-34,and it is protected under § 1032

*  CFC recognizes no gain on issuance of its stock
per § 1032;under § 362(a), CFC takes D|’s basis

in the D1 stock contributed (plus any gain recog.)
=  Basis exists solely for § 956 purposes

=  DlI’s basis was $0 via Rev. Rul. 74-503, so no § 956
inclusion for DI or D2 due to CFC’s ownership
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BARNES GROUP — TC MEMO 2013-109

Big
debt

Big
debt

Big
debt

(simplified)

Us

Parent Parent Parent
us us
= Lend
/ p998
A
CFC1 USS CFC1
Spore Uus Spore FSub
foreign common + common CFC1 uss
foreign
currency
common currency Spore us
common foreign
v currency
FSub
foreign
FSub currency Bermuda
Bermuda preferred FSub
Bermuda
foreign T
currency +
FSub common UsSsS preferred

Pre-restructure, Parent had large US debt (from deals) at high .
interest rate, was OFL and had approx. $2m (US) and $40m

(foreign) cash earning low returns

In Step One, Parent and CFCI transferred foreign currency to =

new FSub in exchange for common (§ 351)

In Step Two, FSub transferred foreign currency and stock, and
Parent transferred FSub common and foreign currency, to new

USS in exchange for preferred and common, respectively (§ 351)

Thereafter, USS converted the foreign currency to USD and

loaned $$$ to Parent (which was used to pay down debt)

Not shown: CFCI also borrowed from 3¢ party bank (Parent guaranteed) to further fund the structure
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BARNES GROUP (conT.)

Tax Court rules against taxpayer

= Ruling that structure in essence a § 301 dividend — looked at transaction as whole
= Taxpayer argued no § 956 b/c $0 basis, but court said Rev. Rul. 74-503 not sufficiently similar

= Application of step-transaction doctrine (interdependence test)

* Taxpayer asserted but failed to demonstrate independent business/economic purpose for newly-
created entities (i.e., for FSub and USS)

* Courtdid not feel a need to take up the IRS § 269, conduit or “in essence a § 956 loan” arguments
= Taxpayer failed to respect the form of its transactions — interest and dividends rarely paid

= PwC opinion (MLTN or stronger) did not protect against substantial misstatement penalty

Key takeaways

= Reminder that taxpayers cannot merely rely on highly-technical opinions, but need to also
consider judicial doctrines in the repatriation context

= And must always respect your own structure!
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OPERATIONAL PRE-FUNDING

Inventory pre-payment strategy

= Facts: FC gives Parent a non-refundable upfront payment (e.g., cash for 2 years of
purchases), properly discounted to reflect that it is an early advance

= Considerations

= Can Parent defer income?

Parent
= If so,for how long? Us

= Would immediate income be a benefit?

Pre-payments Inventory
(nonrefundable)

= What is the discount that FC receives!?

= Sub F or expense reduction? FC

Non-US

= Repeatable?

=  Alternate scenarios

= May be available for services, royalties, etc.
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KILLER BS

Treasury / IRS first addressed — starting in 2006
" Triangular reorganizations
= Gaps between subchapter C and international provisions
= US MNEs were using to repatriate untaxed cash
= Foreign MNEs could use to lever-up US subs and strip-out dividends even if no treaty
= Notices issued in September 2006 and May 2007

= Temporary § 367(b) regulations issued in May 2008

Final regulations issued — May 201 |
" Treas.Reg.§ 1.367(b)-10

= Opportunities!?

Notice 2014-32 — April 25,2014
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KILLER BS (conr)

Parent
us Parent .
(1)

- — .

Pre-Notice

Parent 5% »
USS (2] stock
Parent USS FA
Us stock
us Non-US
\ |
FT
FT stock FA FT
Non-US Non-US
Non-US
Triangular B to repatriate cash Government’s initial reaction
=  Parent protected under § 1032 =  Notice 2006-85 —Killer B txns raise “significant
o policy concerns” and gov’t will issue regs under
=  FA protected b/c no gain in Parent stock, and no § 367(b) to treat FA as distributing property to
§ 956 event b/c FA transferred Parent stock Parent in a transaction separate from the reorg
before quarter end transaction (i.e., distb will be subject to § 301)

=  Newly-issued § 367(b) regs did not require USS & Notice 2007-48 — amplified Notice 2006-85, to
to suffer a § 1248 inclusion (due to exclusion) cover situation where FA acquires Parent stock

from public SHs
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KILLER BS (conr)

Post-2011 Regs

2011 Killer B regs provided unique approach

Parent
Us <+
~
/ .. N O . The 201 | regulations mandated a two-leg fiction:
" N
LR . , s
! Disth *  Up/Down Transaction. FA’s acquisition of Parent
. 1S q .
$$$$for 1 1 T o stock is treated as a transaction separate and before
USS 9 Parentstock : | 2"
5 1 . o o q q 5
us S {4 contrib the triangular B-reorg. FA is treated as distributing
stock /' an amount to Parent equal to the value of Parent
S stock used in the triangular B-reorg. Parent is then
<~ deemed to contribute that amount back to FA.
FT StF(;Ek FA This removes Parent’s § 1032 protection and the
Non-US Non-US distribution thus must run the trappings of § 301(c).
Recharacterized: First treat as - Trlarrgular B Reorg. After the up/down transactlc?n,
a separate transaction to which FA is the deemed to acquire Parent stock used in
§ 301 applies (and then Parent the triangular B-reorg, and normal Code rules apply.

separately transfers its stock to
FA for use in the reorg)

Other rules

Parent . . "
$$$$ - Priority rules — Determine the up/down taxation to Parent

3 (the “Relevant Inclusion”), and then compare that amount
/\ against: (1) USS’s basic gain in FT stock (Base Gain); and
(2) USS’s basic gain in the FT stock taking into account any
USS FA exception to 367(a)(l) (Modified Base Gain). Killer B regs
turn off only if MBG 2 Rl

us Non-US

| - Anti-abuse rule — “appropriate adjustments” will be made if,
in connection with a triangular reorg, a transaction is
engaged in “with a view to avoid” the purpose of the new
Non-US Killer B regulations. (e.g., funding a holdco having little E&P)
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8§ 304 TRANSACTIONS

Provisions may be helpful in planning

= Transactions treated as purchase/sale of foreign sub for local tax purposes
= Participation exemption possibility
* No local withholding taxes on “deemed” dividend out of foreign jurisdiction

* No “distributable reserves” (local corporate law restriction) on Acquirer’s payment of cash
= Carry full consequences of dividends — E&P and FTCs move

= Need to be wary of the anti-abuse rule of Treas. Reg. § 1.304-4
* “Funding” and structuring considerations

* Now self-executing
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BAsSIC § 304 TRANSACTION

Fictional § 351+ Redemption
Transferor Transferor
$100
Transferor
$100. Transferor
sales price contributes Acquiring
.. Target stock in redeems New
Acquiring § 351 exchange 0 Acquiring
for new 9 stock for
0 Acquiring stock property used
MV o to “purchase”
Target Acquiring $100 Target stock
FMV iri
Target Acquiring

General rules = If Acquiring is foreign — there can be limits on Acquiring’s

E&P that can be taken into account, but generally

. Recast as distribution — if a person (Transferor) controls two
should not present problems here. See § 304(b)(5)

corps (Target and Acquiring) and Acquiring pays Transferor
for Target stock, it will almost always be the case that you
have to treat the property payment as a § 301 distribution
resulting from a fictional § 351 / redemption transaction

If Acquiring and/or Target are foreign — the IRS can supply
rules to eliminate multiple inclusions of items of income
by reason of §§ 301-304 and provide appropriate basis

= Dividend amount + sourcing — although distribution is in adjustments (including re PTI). See § 304(b)(6)

reception of Acquiring stock, you determine how much of

the distribution is a dividend (and from where): = FTC access — the deemed dividends go directly to the

transferor (Parent) from Acquiring and Target, even if

1 et AT direct ownership not present as required by § 902(a).

2" from Target
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BAsIC § 304 EXAMPLE

Parent Parent
/US\ l -
FC - Transferor FC Transferor
Non-US Non-US Non-US Non-US $$$
Relatively > < Built-in Loss Relatively
High Basis on Stock | High Basis Low-Tax
g
E&P
Target .
Acquiring stock Target _ Acquiring
Low-Tax High-Tax 0
E&P Non-US Non-US E&P Non-Us | $0 E&P
| < Should have
relatively high basis
Further assume: Target )
Non-US High-Tax
 There’s only one block of Target shares E&P
* FMV of Target is approx. equal to Acquiring’s E&P
Anticipated results = Acquiring
= Transferor *  No gain/loss recognized

. No gain/loss recognized = Low-tax E&P moves to Transferor

=  Dividend from Acquiring (then if necessary from Target)

. Target
= § 954(c)(6) could protect — if available (check Extenders)
*  Ends up with Acquiring’s low-tax E&P *  No gain/loss recognized
*  Participation exemption? =  Maintains historic high-tax E&P
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THE § 304 ANTI-ABUSE RULE

Prior to § 304 anti-abuse rule
Parent
us
. One fact pattern — in the pattern at left, because neither
CFCI (Acquiring) nor Newco (Target) have E&P, the recast
o under § 304(a)(1) allows Parent to report the cash received
Newco in the deemed redemption of the newly-issued CFCI shares
tock CFC3
CFC1 stoc stock CFC3 as a ROC under § 301 (C)(Z)
Non-US Non-US
$0 E&P Plenty of The § 304 anti-abuse rule
Newco low-taxed E&P
o . History — Treasury / IRS issued original anti-abuse rule in
1988, but significantly revised in in December 2009 via
‘ Treas. Reg. § 1.304-4T; finalized December 2012
. Final rules — say that for purposes of determining the amount
Parent and source of distribution, a corporation will be deemed to
us | $$$ be the acquiring corporation or deemed to be the target
| company “if a principal purpose” for avoiding § 304
treatment exists (either due to creating, organizing, or
CFC1 funding — e.g., through capital contributions or debt — or
$0 E&P Non-US other delineated structuring).
|
= The rules are self-executing (i.e., the apply automatically)
Newco
Non-US = On our facts — the anti-abuse rule would say that CFC3 is
1 actually the Target (rather than Newco) and a distribution
would be sourced to it (assuming a principal purpose can
CFC3 be demonstrated)
Plenty of
low-taxed E&P Non-US
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CASH Ds

Guidance tends to drive transactions toward cash Ds

* Transactions treated as purchase/sale of foreign sub for local tax purposes
= Participation exemption possibility
* No local withholding taxes on “deemed” dividend out of foreign jurisdiction

= No “distributable reserves” (local corporate law restriction) on Acquirer’s payment of cash
= Similar to § 304 transactions (but where overlap cash D wins)

= Obama proposals to limit “boot-within-gain” rule
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BAsIC F2F CAsSH D

Parent Parent
(1) uUs Us $500
$500 FMV $500
AB $400
Target
tock Acquirin,
soe (2) q g Ample low-
. Non-US | taxed E&P
Acquiring Target <—— (TB |
Non-US Non-US /
Ample low- Ample low- Target
taxed E&P taxed E&P \
No

General thoughts

=  Foreign-to-foreign cash D — Parent has $100 gain in Target stock, so under § 356(a) Parent’s
dividend potential is limited to that amount (even though $500 was paid)

=  Application of § 356(a)(2) says source dividend by looking to the “corporation”

* |RS says you look at E&P of both Target and Acquiring (rather than just Target)

= Be careful with CTB election
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DEADLY DS

Treasury / IRS first addressed — starting in late 2007
= Notice issued December 2007

" Proposed regulations issued in August 2008

Overview of transaction

* Transactions effectively repatriate cash through complex outbound reorganization

= Key tax rules included: § 356(a)(1),§ 367(a)(5) and indirect
stock transfer coordination rule exception

= Treasury/IRS discovered fortunate word in legislative history and have
seized upon it to write seemingly purposive regulations policing this area

Final regulations issued — March 2013

" Treas.Reg.§ 1.367(a)-3 and -7

=  Alternatives?
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DEADLY DS (conr)

Pre-Notice

$100
UST Stock Parent Parent
FMV $100
AB $100 S| @ us

Hauidat P FA Stock
iquidate ~ Basis is reduced by $99
FA Stock — (1] »

Has basis at least equal

to cash paid by UST UST assets FA
here $100 <
( $100) FA > UST Non.US
Non-US $100 us
UST assets
usT’ t —
© 1 S assels FMV $100
A Newco
Newco Us
Us UST’s assets

Outbound cash D that repatriates cash

Double Character — Under § 367(a) regs, transaction is both:

_ _ i _ (1) § 361 outbound transfer by UST to FA; and
. As purely domestic transaction, UST’s sale of its assets to (2) indirect stock transfer of UST to FA by Parent

FA for $100, followed by a distribution of the $100 as UST « .. ”
liquidates into Parent would normally be all cash D reorg and 367(a) reg“coordination rule” says apply § 367(a)

and Parent would be OK (even though 100% boot) b/c of el () 175522 () 191 BUibe ther.m run |nd.|rect S
§ 356s boot-within-gain rule transfer test. However, an exception appllc.able here says
§ 367(a) and (d) do not apply to the § 361 if § 367(2)(5)
=  However, this is outbound asset reorg into FA combined is applicable and “appropriate basis adjustments” made
with a drop of those assets into a new US corp (Newco); to FA stock

implicates § 367(a) and (d) (unless exception applies)

Parent says no problem b/c it reduces basis in FA stock by
$99, and indirect stock transfer results in no gain
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DEADLY DS (conr)

Post-Notice

Government focuses on “receipt’” concept
UST Stock
FMV $100 Parent
AB $100 us = Notice 2008-10 — the gov’t argued that legislative history to
2] § 367(a)(5) provided that Parent’s FA stock received as part of
FA Stock liquidate the reorg was what had to be adjusted, not old-and-cold FA stock;
Has AB at least equal < « . .
to cash paid by UST T (1) called this a “clarification
(here $100)
UST assets
FA < = UST - As a result, since Parent receives only deemed nominal
Non-Us - g Us share in cash D reorg (having $0 AB and FMV) there is no
FA stock received to adjust; thus, UST must recognize $99
© 1 UST’s assets '\\ EI\SATV‘;SlSOeSS of gain under § 367(a)(1) (no coordination rule exception)
AR AB$1
\\ - Proposed Regs. (August 2008). Applies Notice 2008- 10, noting that
Newco AN it is not reasonable to adjust old-and-cold stock; § 367(a) and (d)
Us § 367(a)(1) IS applicable apply to extent cannot fully account for basis adjustment in stock
‘ e s Pl smel weeelieg rec’d for § 367(a) property (cannot count stock rec’d for 367(d)
(for basis adjustment) . . . .
property) cannot benefit from basis adjustment regime) received.
Basis adjustment regime elected on timely-filed return
$100
Parent - Final Regs (March 2013). Generally follow proposed regulations
FA Stock 0
BasisisNOT =======< > |
reduced Notes
FA
Non-US - May still be possible to do partial repat — but getting more difficult
1
Newco - Notice 2012-39 — regulations are foundational for further work in
this area (described in the notice), including in respect of § 367(d)
us

UST’s assets
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LATEST ATTACK ON REPATS

Notice 2014-32 / April 25,2014

= |n narrowly-focused guidance, IRS identified existence of “problem transactions,’
under 201 | Killer B regs and vowed to revise the regs as set out in the notice;
gov’t believes that these transactions raise “significant policy concerns” and changes
will be made to Reg.§ 1.367(b)-10 (and conforming change to Reg. § 1.367(a)-3(a))

" Focused principally on “evergreen” basis repatriations and certain inversions

= Application

= Notice fully applicable if target “related” (unless reorg completed before April 25,2014)

= If target not “related,” then notice changes may not apply if, before April 25,2014, there
was either a (1) written binding agreement, or (2) regulated public offer announcement

= No inference?

= Despite “no inference” statement (regarding legal status of “problem transactions”), IRS
may challenge executed transactions “under applicable Code provisions or judicial

doctrines”; it will be interesting to understand how IRS believes it might prevail...
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“EVERGREEN” BASIS REPATRIATIONS

Repatriation transaction I TaxProf Blog

Editor: Paul L. Caron A Member of the

Pepperdine University School of Law

= |RS believes that people are trying to get
mu’tip’es of repatriation for their money IRS Shuts Down Killer B Repatriations (Again)

By Paul Caron ® Share

’ . . . The IRS today released Notice 2014-32, 2014-20
= GovV'’t believes that the deemed contribution 25 ey 2 2010 m IRS
h . . b . I . d . h . Notice 2014-32 announces modifications  and
mec a_n I C IS e I ng eXP Olte I n Wa_y t a,t IS clarifications to the regulations under section 367(b) of De partment of the Tre asury
the Internal Revenue Code relating to the treatment of
A A t t 'th (11 ” f I t’ 5 property used to acquire parent stock or securities in Internal Revenue Service
I n C O n S I S e n WI P u rP Os e O regu a— I O n S ) certain triangular reorganizations involving foreign
. . . corporations (colloguially referred to as the “Killer B regulations™). The notice eliminates the
- deemed contribution model under the existing regulations. In addition, the notice modifies the
a‘l SO bel Ieves a'ntl a'bu Se ru I es bel ng rea'd too amount of income and gain taken into account for purposes of applying the priority rules of

section 367(a) and (b). Further, the notice clarifies the application of the anti-abuse rule

narrowly (e.g., what constitutes funding)

(Hat Tip: Brian Davis)

Notice-related changes impacting repatriation

= Removal of deemed contribution rules — all references to deemed
“contributions” eliminated; however, deemed “distribution” concept will remain.
The net effect here is that P will not have § 1032 protection on the receipt of
property from S in exchange for P stock (instead, run as § 301 distribution);
however, P does not get to bump basis in S stock because P will be treated as
transferring the P stock to S pursuant to the reorg
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“EVERGREEN” REPATRIATIONS (conTt.)

Notice-related changes impacting repatriation (cont.)

= Key anti-abuse rule related changes — described as “clarifications”

= Use of a note — revisions to the anti-abuse rule will be made to “clarify” that
the use of a note by S to acquire P stock “may” trigger the anti-abuse rule. The
net effect here is appears to be to target the “funding” issues associated with
repatriation transactions; at the very least, seems to be an attempt to throw
cold water on repatriation transactions already done

* Funding timing — revisions to the anti-abuse rule will be made to “clarify”
that funding of S may occur after the triangular reorganization, and that
“funding” includes loans, distributions, and capital contributions. This dovetails
with the “use of a note” change noted above, and the net effect appears to be
to an attempt to broaden the opportunity for the IRS to attack repatriation
transactions (e.g., due to capital movements occurring dafter fact); attempted
approach seems similar to that of Reg. § 1.304-4 and the § 956 anti-abuse rule
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TARGETED REPATRIATION

Parent Parent
< $$$%
Us S Us

— €.,
/ ...‘0‘ \\\ o 9
0\ note

= %\ Distb »
$$$$for = 1 and
UsSS Q Parent stock & ,' contrib
.: !

Parent
us

stock .‘." ,,' USS FA
\ a S \ Us Non-US
<« T |
FT

FT FA Recharacterized: 2011 Killer B regs treat
stock as a separate transaction to which § 301
Non-US Non-US applies (and then Parent separately FT
transfers its stock to FA for use in reorg).
v\ Non-US
Notice 2014-32: eliminates the
deemed contribution element
Repat. strategy under 201 | Killer B regs Post-notice treatment
= FA’s acquisition of stock repatriates funds at cost *=  Only deemed distribution — the fiction at @ will
contingent on its E&P / FTC pool and P’s basis in involve only a deemed distribution; no deemed
FA stock, but deemed contribution regenerates contribution to regenerate basis in FA stock

P’s basis in FA stock (yet FA has no / little E&P)
=  Anti-abuse rule — FA’s distribution of note at ©

=  FA later distributes a note to Parent, such that and / or funding of FA from alternate sources
FA will have no E&P for year (and distribution is (early / after) may trigger application of anti-
thus ROC based on regenerated basis); at a later abuse rule to draw in E&P from other sources
date, FA will repay the note (funded by subs) (potentially eliminating 2nd ROC distribution)
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LEGISLATIVE PROPOSALS
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INT’L TAX REFORM — CAMP V. BAUCUS

David Camp (R-Michigan) — U.S. House Ways & Means Committee Chairman

= Moves foreign business income taxation in the direction of territoriality

= Foreign intangible income and base company sales income benefits
= 95% DRD; dividends from CFCs not FPHCI

= CTB system remains intact

= 8.75% (or poss. 3.5%) mandatory repatriation of untaxed offshore E&P

Photo via Office of Representative Camp

= Payable over 8 years

Ambassador Max Baucus — Former U.S. Senate Finance Committee Chairman

= Seemingly moves foreign business income taxation in the
direction of a full-inclusion system

= Eliminates CTB system for foreign entities owned by CFCs

= 20% mandatory repatriation of untaxed offshore E&P

- Payab I e ove r 8 yea rs Photo via Office of Former Senator Baucus
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THANK YOU...
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J. BRIAN DAVIS

BRIAN DAVIS is a partner in the Washington, D.C. office of Ivins,
Phillips & Barker. He has practiced in all areas of U.S. federal income
taxation, with considerable experience assisting public and private
businesses with U.S. and global tax planning matters. He regularly
serves as a trusted tax adviser to Fortune 200 companies and high
net worth individuals, and has also worked in industry as Director of
International Tax for a publicly-traded global media conglomerate.
Brian is regularly engaged by corporate and tax executives seeking
proficient and pragmatic advice regarding cross-border transactional
design and implementation, as well as general troubleshooting of
domestic and international tax matters.

Brian regularly speaks at events sponsored by TEI (where he
previously served as Vice Chair of the International Tax Committee),
the International Fiscal Association and the American Bar
Association. He also periodically teaches a course on corporate
taxation at the George Mason University School of Law. Brian earned
his LL.M. in Taxation from New York University School of Law, and
his J.D. and B.S. from the University of Oregon.

Partner - International Tax bdavis@ipbtax.com

hington. D.C. 0: +1202 662 3424
Washington, D.C M: +1 202 445 6855
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THE FIRM

IVINS, PHILLIPS & BARKER, founded by two of
the original judges on the United States Tax
Court in 1935, is the leading law firm in the
United States exclusively engaged in the practice
of federal income tax, employee benefits and
estate and gift tax law. Our decades of focus on
the intricacies of the Internal Revenue Code
have led numerous Fortune 500 companies, as
well as smaller companies, tax exempt
organizations, and high net worth individuals to
rely on the firm for answers to the most
complicated and sophisticated tax planning
problems as well as for complex tax litigation.
We provide expert counsel in all major areas of
tax law, and we offer prompt and efficient
attention, whether with respect to the most
detailed and intricate of issues or for rapid
responses to emergency situations.

Notable Ivins Attorneys
and Alumni:

Robert B. Stack, Deputy Assistant
Secretary (Int’l Tax Affairs), US
Department of the Treasury

Danielle E. Rolfes, International
Tax Counsel, US Department of
the Treasury

Leslie J. Schneider, treatise
author, Federal Income Taxation
of Inventories

Robert H. Wellen, corporate
tax partner and frequent expert
witness on complex corporate
and commercial tax matters

Eric R. Fox, lead counsel in United
Dominion Industries (the landmark
2001 US Supreme Court decision re
consolidated group loss limitations)

Hon. James S.Y. Ivins, original
member of US Board of Tax
Appeals (now the US Tax Court)
and author of its first reported
decision

Representative Clients:

Amazon * Red Hat
Bayer » Smithsonian
Boeing e Textron
Electronic Arts o Valero Energy
Federal Express ¢ Walmart
General Electric  « Xerox

Grant Thornton

H.J. Heinz

IBM

Jacobs Engineering

Merck

Milliken & Company

NCR

Washington, D.C.
Los Angeles, CA

www.ipbtax.com

Washington: + 1202 393 7600
Los Angeles: + 1310 551 6633
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DISCLAIMER

This presentation, including any attachments, is intended for use by a broader but specified audience.
Unauthorized distribution or copying of this presentation, or of any accompanying attachments, is prohibited.
This communication has not been written as a formal opinion of counsel. Accordingly, IRS regulations require

us to advise you that any tax advice contained herein was not intended or written to be used and cannot be
used for the purpose of avoiding federal tax penalties.
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