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Agenda ● Overview of Audit Process

● Audit Letter and IDRs

● Appeals Process and/or Litigation

● Classification of Issues and Return 
Selection

● Case Study and Practice Tips

● Adequate Disclosure
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Life Cycle of a Tax Return



● IRC § 6201(a) - Authorizes Treasury 
Secretary to assess tax, interest, 
additions to tax, and penalties

● IRC § 6212(b) - Requires IRS to 
provide TP with Notice of Deficiency 
(NOD)

○ Aka 90-Day Letter, STAT Notice, 
or Ticket to Tax Court

Relevant Code Sections

● IRC § 6213 - TP has 90 days from 
NOD to petition TC for 
redetermination.  If no petition, tax 
may then be assessed

● IRC § 6215(a) - If TP petitions TC, 
once TC decision is final, re-
determined amount may be 
assessed



Statute of Limitations

General Rule: 3 years from date of filing return

How Determined:

● SOL begins  to run when return is  deemed filed with IRS, regardles s  of timelines s

● Deemed filing date determined by:

○ (1) Return due date,

○ (2) Pos tmark/ mailing date, and

○ (3) Date received

○ Mailbox and weekend/ holiday rules  apply



SOL Exceptions

● Substantial Omission - Extends SOL to 6 years if value exceeding 25% of gross estate 
or reported gifts omitted or inadequately disclosed

● Fraud - No SOL if additional tax due to fraud or willful attempt to evade tax                   
(IRC § 6501(c)(1)-(2))

● No Return Filed - Assessment period does not begin until a return is filed

● By Agreement - May be extended by written agreement, prior to expiration of time for 
assessment, for gift and GST taxes



SOL Exceptions

● Credits - If additional tax due as result of state or foreign tax refund claimed as a credit, 
no SOL for assessment

● Special Valuation and Inadequate Disclosure - Assessment period remains open as to 
inadequately disclosed items (discussed in greater detail later)

● Statutory NOD - If 90-day letter issued, SOL tolled from date of issue until 60 days after 
TC decision becomes final

● Transferees - Period for assessment against gift donees or estate transferees expires 
one year after period for assessment against the donor or estate (i.e. 4 -year 
assessment period, if no other exception applies)
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Examiner Game Plan
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Examiner Game 
Plan



Information Document Requests

● Formal request document to obtain supplemental information with regard to issues 
under audit

● Not compulsory and depends on the style of the examiner

● Tip - Provide exactly what the IDR asks for and not more



Examiner Report

Summary of Examiner’s Findings - Change vs. No Change

Report Includes:

● Form 1273 (Es tate) /  Form 3233 (Gift) - As  Filed vs . Adjus tments  Comparis on

● Form 6180 (Es tate only) - Breakdown of As  Filed vs . Adjus tments  by Schedule

● Form 886-A - Explanation of Adjus tments



Proposed Change Report
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Proposed 
Ch an ge Rep or t



Audit Determination - Wh a t  Next ?

Examiner findings:

● No Change - After review, examiner proposes no changes

● Agreed - Changes proposed and TP agrees

● Partially Agreed - Changes proposed and TP agrees with some but not others

● Unagreed - TP disagrees with proposed changes by IRS



Audit Determination - Wh a t  Next ?

Examiner options:

● No change/Agreed/Partially Agreed

○ TP signs Form 890, TP agrees with proposed adjustments (increase in tax or refund), 
waives statutory restrictions on assessment and collection of tax deficiency

○ Closing Letter Issued

● Unagreed/Partially Agreed - IRS has 2 options:

○ 30-day Letter - Issued if >9 months left on SOL

○ 90-day Letter - Issued if <9 months left on SOL



Audit Determination - Wh a t  Next ?

Taxpayer options after 30 -day letter issued:

● File protest - 3 potential starting points:

○ Appeals (akin to arbitration)

○ Fast-Track Settlement (akin to mediation)

○ Litigate

● Do nothing

○ 90-day Letter may be issued after 30 days



30- Day Let t er ● Ticket to appeals

● Notifies TP of right to protest within 30 
days, TP’s rights, and appeal procedure

● Agents are usually agreeable to not issue 
letter until later upon a TP’s request

● Not a hard and fast 30 days

● Allows TP time to build arguments for 
protest

● Agents commonly use to extend the SOL 
deadline

● Public companies have to disclose to 
shareholders



Audit Determination - Wh a t  Next ?

Taxpayer options after 90 -day letter issued:

● Petition Court - 3 options:

○ Tax Court (Deficiency Suit)

○ District Court (Refund Suit)

○ Court of Federal Claims (Refund Suit)

● Do nothing

○ After 90 days, tax may be assessed



90 - Day Let t er ● After 90 days, Tax Court loses jurisdiction

○ Cannot be extended

○ Tip - Easy way for malpractice

● 30-day and 90-day letter are not mutually 
exclusive

● Why issued?

○ TP request to bypass IRS Appeals

○ IRS determines insufficient time 
remaining on SOL for administrative 
appeal or other circumstances 
warrant (such as failure to cooperate 
or produce documents)



Options & 
Con s ider a t ion s

● Traditional Appeals Process 
with Appeals Officer

● Fast-Track Settlement

● Litigation Options

○ Tax Court

○ Court of Federal Claims

○ Federal District Court



Traditional Appeals 
Pr ocess

● Examination team removed from 
final decision

● TPs generally likely to receive more 
favorable outcome

● May consider hazards of litigation 
unlike at exam level

● Additional costs to TP versus 
resolving at exam level

● Timing concerns if later opt to 
litigate



Fast - Tr ack 
Set t lem en t

● Involves the exam team

● More akin to a mediation

● Does not foreclose the option to 
pursue traditional appeals process



Litigation Options ● Tax Court (deficiency suit) vs. Court 
of Federal Claims or Federal District 
Court (refund suit)

● Considerations in choosing forum

○ Issues and Expertise

○ Precedents

○ Costs and time



Tax Court

● No prepayment required to file

● Judges have 15 year terms, know tax law better, and are more practical

● Cheaper, practice is loose (judges lean towards stipulations), evidence rules differ

● Limited discovery; TP cannot be deposed unless TP consents

● Has national subpoena power

● No jury trial

● Appealed to circuit of TP’s residency

● No equitable relief



U.S. Court of Federal Claims

● Law of Federal Circuit (including IRS acquiescence)

● Discovery is less formal

● Cases are quicker

● Federal Circuit are exclusively bench trials



Federal District Court

● Jury trials are optional

● Judges deal with all types of cases and will disregard tax cases as being unimportant

● More expensive



Classification ● Reviewed and selected by hand by ETAs

● If selected, sent to field for further 
development

● Done in 1 to 2 week stints

● 8 hours/day, 30 minute review/return for 
audit potential



Example

Salient Facts:

● Form 706 filed in 2017 for $18M es tate

● 4 months  after original filing, PR filed s upplemental return to report after-dis covered 
bank accounts  valued at roughly $379K

● Selected for audit with points  of concern ranging from jewelry and real es tate 
apprais als  and payment of expens es  to the inane inquiry, “Was  the $1,500 Toyota 
Celica s old?”



Audit Tips and Best Practices

● Submission of supplemental information without prior notice will generally raise the 
profile of a return and increase the likelihood of audit, well -intentioned or not

● Do not hesitate to push back on examiner challenges, when appropriate

● Arm yourself with cases that support expenses of administration taken as deductions  

○ Ex: State supreme court case supported that executor was entitled to expend 
estate funds for reasonable maintenance and carrying charges of real property for 
a reasonable period of time (including taxes, fire insurance, certain repairs, 
telephone service, services of a caretaker, and lawn and garden care over a 4-year 
period)

● With ETAs’ numerous inventories and time-constraints, they may not always be aware 
of specific state law precedents which control in such a situations



Audit Tips and Best Practices

● Be creative in finding non-legal authority to support your arguments

● It is said that litigation over a contract dispute sometimes provides a roadmap to more 
artfully structuring future contracts. Recognize that this maxim applies to audit 
challenges as guidelines for drafting future wills and trusts as well

○ Tax apportionment

○ Marital trust funding

○ Lifetime gifts



Adequate 
Disclosu r e

● Reporting gratuitous transfers of assets to 
family members or trusts will trigger the 3 -
year SOL if adequately disclosed

● IRC § 6501(e)(2) - General exception to SOL 
for es tate/ gift taxes

● CFR § 301.6501(c) -1(f)(2) - Gifts

● CFR § 301.6501(c) -1(f)(4) - Non-gift 
completed trans fers

● CFR § 301.6501(c) -1(e) - Trans fer of 
property s ubject to s pecial valuation rules  
under IRC §§ 2701 and 2702



General Requirements

1) Description of transferred property and any consideration received by TP

2) Identity of and relationship between TP and donee

3) If trust, TIN and either brief description of trust terms or copy of trust agreement

4) Statement describing any contrary position taken

5) Either (see CFR § 301.6501(c)-1(f) for details):

a) A detailed description of the method used to determine the FMV (including 
financial data, restrictions, and any discounts taken)

b) An appraisal by experienced appraiser who is not related/affiliated to TP



Special Valuation Rules

● Applies to gifts of interests in a corporation, partnership, LLC, or trust fbo TP’s family

● Additional requirements:

○ Description of transaction, including transferred and retained interests and 
methods of valuation

○ Identity and relationship of all participants, including parties related to TP who 
hold equity interest in any related entity

○ Description of entity’s financial data used (balance sheets, statement of net 
earnings, operating results, dividends paid)



Defined Value Clauses

● Defines amount of gifted property by reference to a specific dollar amount or formula

● Structured so that the transferor does not technically transfer a specific asset, 
percentage interest, or number of shares

○ Rather, defined value clause defines a dollar amount worth of the asset, interest, 
or shares

○ That dollar amount is typically translated into specific property following the initial 
transaction, preferably without input from the transferor

● Tip - Ensure all documentation (gift tax return, entity return, operating agreement, etc.) 
consistently references a dollar amount defined value



Sample Language of Defined Value Clause

“A gift of that percentage assignee interest in XYZ, LLC, a Virginia limited liability 

company, with the fair market value equal to $10,000,000, as finally determined for federal 

transfer tax purposes, represented by the Transferred Interest*, as defined in the attached 

Assignment, dated December 31, 2021.  As per the attached appraisal prepared by Joe 

Shmoe of a 1% membership interest in XYZ, LLC, the percentage of membership interest in 

XYC, LLC reflecting this gift is ___%.”

*The term “Transferred Interest” would be defined on a formula basis, in the assignment 

document effectuating the gift



Examples in Recent Cases

● Estate of Sanders v. Comm’r, T.C. Memo 2014-100
○ Decedent made gifts of stock to children and disclosed on gift tax returns
○ Statements attached to returns did not adequately disclose ownership of another 

closely held entity
○ Thus, SOL not triggered and gift tax assessed

● Estate of Hughes v. Comm’r, T.C. Memo 2015-89
○ Decedent made multiple gifts of stock to wife, failing to report in one year and filing late 

another year (filed himself)
○ Court held that no evidence was provided to suggest that decedent reasonably relied 

upon professional advice, misunderstood fact or law, or had a reasonable basis for 
positions taken on return

○ Thus, not valid defense to gross misstatement



Adequate 
Disclosu re Tip s  
an d  Bes t  Pract ices

● Disclose, even if no gift tax will be owed

○ Err on providing more information

○ Strict adherence to requirements

● Obtain appraisal with valuation date on date of 
transfer or closest as possible

○ No rule for gift tax purposes

○ For income tax purposes, appraisals 
required for charitable gifts >$5,000 made 
no earlier than 60 days prior to 
contribution date

● If gift -splitting between spouses, file gift tax 
returns together under single letter with 
disclosure exhibits on donor’s return only



Questions?



Contact 
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