EPCRS Update 2006

The IRS has updated its voluntary corrections guidance for 2006. The purpose of these changes is to make the EPCRS program more inviting, by broadening the remedies for certain common transactions. 

The reality is that these changes may make corrections even more difficult. By prescribing specific remedies for common failures, the IRS is expressing its view that lesser self-corrections may no longer be adequate to prevent disqualification.

· Loan Relief. The IRS allows you to reamortize an outstanding loan to correct a participant’s failure to repay, where the term has not yet expired. 

Downside: The IRS now takes the position that every unpaid loan warrants a formal correction. 

Our advice: Revise plan language to remove specific timelines for repayment of loans. Absent these timeframes, non-payment would not give rise to an operational failure for violation of plan terms. Where there is no operational failure, we would take the position that no formal correction is necessary to avoid disqualification. 

· Correction by Plan Amendment. The IRS no longer requires a determination letter submission where a “minor” plan amendment is proposed to correct a disqualifying operational failure.

Our advice: This is good news, particularly in light of the new, staggered remedial amendment periods for determination letter submissions. This consideration should shape the structure of any amendment being submitted in VCP.

· Failure to Obtain Spousal Consent. In lieu of paying an annuity to the spouse, this failure can be corrected with a one-time lump sum payment to the spouse.

Downside: This may replace a popular alternative correction method, which involved a letter campaign to spouses soliciting consent. The new IRS correction method would significantly increase the cost of a correction. [CHECK – not sure I understand how this works]

Our advice: Increase the attention given to obtaining spousal consent. Review your forms and the process for dissemination. Consult with counsel on electronic distribution options to improve compliance. [CHECK – can you distribute or collect spousal consent forms electronically.]

· Failure to Include Eligible Employee in 401(k) Plan. A deferral contribution can be made on behalf of the excluded participant, based on the lost opportunity cost of a missed contribution, rather than as a prescribed QNEC.

Downside: Unlike a QNEC, this results in an individualized calculation for each participant. More administrative headache. [CHECK – I don’t understand how this one works and whether it is optional or not.]

Our advice: Consider making deferral contributions in lieu of QNECs for excluded participants, since these can be withdrawn more easily.

· New Fees. A new fee schedule is introduced for nonamenders discovered during the DL process. Fees will escalate where discovered on exam.

Downside: Higher fees are never good news. This increases pressure to make – at a minimum – a good faith amendment for each required change.

Our advice: Consult with counsel to ensure that required amendments are drafted and signed by the appropriate parties. Make sure you are aware of all plans filed within the controlled group, including subsidiaries and prototypes.

· Corrective Distributions < $100. Notice is no longer required to be sent to participants, stating that the distribution is ineligible for rollover. This applies only where the distribution is for a reason other than a statutory limit. 

Downside: This introduces yet another de minimis rule to EPCRS, which gets confusing.

Our advice: Consult with counsel to understand the various dollar thresholds. For example, at what point can you forego the correction entirely? At what point is the correction required, but still treated as a normal distribution? When does it become ineligible for rollover? 

