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Requests for Admission in Federal
Tax Litigation: Uses, Limitations,
Rules, and Strategic Considerations

By Alex E. Sadler*

Alex E. Sadler reviews the key uses of requests for admission,

applicable limitations on their use, the rules governing admission

requests, procedural differences between the Tax Court and the

refund tribunals, and strategic considerations.

Introduction

Requests for admission are likely the least utilized dis-
covery tools in Federal tax litigation. In some respects,
admission requests are not discovery mechanisms
at all since their principal purpose is to narrow the
facts and issues in dispute rather than to elicit new
information. Still, requests for admission serve several
important functions, and their potential uses should be
considered in most tax cases. To assist practitioners, this
article reviews the key uses of requests for admission,
applicable limitations on their use, the rules governing
admission requests, procedural differences between
the Tax Court and the refund tribunals, and strategic
considerations. The discussion is based on the pertinent
rules of procedure and a comprehensive review of the
decisions of the Federal courts of appeal and district
courts, Court of Federal Claims, and Tax Court.

Uses

The principal function of requests for admission is
“to eliminate issues over facts that are not in dispute,
and to narrow issues to be tried before the court.”!
One court has explained: “The quintessential func-
tion of Requests for Admissions is to allow for the
narrowing of issues, to permit facilitation in present-
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ing cases to the factfinder and, at a minimum, to
provide notification as to those facts, or opinions,
that remain in dispute.”? Similarly, the Tax Court has
stated: “The point of admissions is to avoid wasting
the fact finder’s time with issues that the parties can
resolve on their own.”?

To achieve this objective, “a request may ask a
party to admit (1) that a fact is true, (2) that the party
holds a certain opinion about a fact, (3) that a certain
application of law to a factual situation is correct, or
(4) that the party holds a certain opinion about the

“application of law to a certain factual situation.”

Litigants are allowed “to request admissions as to a
broad range of matters, including ultimate facts, as
well as applications of law to fact.”s
The range of permissible admission requests is thus
very broad. A party may use requests for admission
to establish noncontroversial background facts, the
opposing party’s contentions and theories regarding
the facts and issues, detailed technical and scientific
matters, the admissibility, contents, and interpretation
of documentary evidence, the central or ultimate is-
sues to be decided in a case, and other matters.
Representative examples of admission requests in
Federal tax cases include:
m  Request by the government for the taxpayer to
admit that at no time during a period of time did
a subchapter S corporation own 100 percent of
a qualified subchapter S subsidiary, or “QSub,” a
fact that was dispositive of the taxpayers’ claimed
tax treatment of a transaction;®
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m  Request by the government that the proof of claim
filed by the IRS in the taxpayer’s bankruptcy pro-
ceeding accurately described his tax liability;”

m  Requests by the government that a property con-
veyance rendered the taxpayer insolvent,® and
that “[tlhe transfer of an uncollateralized loan
to [the taxpayer] rendered [a company in which
the taxpayer held an interest] unable to pay its
tax liabilities”;?

m  Requests by the government that the taxpayer was
liable for the asserted taxes, that he knew such
taxes were due and owing, that various transfers
left him insolvent, and that the transfers were
sham conveyances without consideration;"

m Requests by the government that a tax return
preparer was responsible for determining whether
the information on a return was true, and that he
had never fired or disciplined an employee for
preparing a false return;™

m  Request by the government that the taxpayer
paid creditors of corporations at a time when the
taxpayer knew he was a responsible person and
that the corporations were indebted to the IRS for
withheld employment taxes;

m  Requests by the taxpayer for the government to
admit the authenticity of the transaction docu-
ments for a disputed tax shelter transaction;

m Requests by the taxpayer that a will created a
valid marital trust that complied with the con-
ditions set forth in a revenue procedure for the
allowance of a marital deduction;

m Requests by the taxpayer that the insurance
policies at issue had received all state regula-
tory approvals necessary to insure the taxpayer’s
employees;s

m  Requests by the taxpayers that they cooperated
with the IRS during the audit, did not fail to
comply with recordkeeping requirements, the IRS
made no discovery requests during the audit, and
the taxpayer filed a timely refund claim;' and

m Requests by the taxpayer that IRS advice memo-
randa were genuine and to establish the status
of regulations authorized by statute but not yet
promulgated by the IRS."

Another use of admission requests is to establish
evidentiary foundations for documentary evidence,
which can be particularly valuable in document-
intensive cases. “Requests for admission relating to
the genuineness of documents can be particularly
useful in helping parties determine which documents
that are to be introduced at trial will present founda-

40

tional problems and which will not.”* For example,
requests might be used to obtain admissions that
attached documents are true and accurate reproduc-
tions of genuine originals and that they are records of
regularly conducted activity (i.e., a business record)
under Federal Rule of Evidence 403(5). If the matters
are admitted, the evidentiary foundations have been
established, saving considerable time and effort at
trial. If the matters are denied, the requesting party
knows that at trial it must put on proof to establish the
document’s authenticity or satisfaction of the business
records hearsay exception, or both.

Depending on the particular case, requests for
admission can serve other purposes as well, such as
strategically to set up a summary judgment motion,
to develop stipulations of fact,? or to clarify the op-
posing party’s theories and contentions.”
Limitations
While admission requests serve important purposes,
they are not appropriate for every situation. Admis-
sion requests were not designed and are not well
suited to discover the existence of facts, elicit new
information, obtain production of documents, or
evaluate the credibility of a witness. Other discovery
tools such as interrogatories, document requests, and
depositions should be used for these purposes.2

Courts have also placed boundaries on the use of
admission requests. A request may not ask for the
admission of an abstract legal proposition or a pure
conclusion of law unrelated to the facts of a case.?
For example, while a request to admit that “ABC
Corporation is thinly capitalized” is appropriate, a
request to admit that “a company is thinly capitalized
when its debts account for such a large proportion
of its capital structure that the amount of its equity
capital is negligible or negative” calls for an abstract
legal conclusion and is improper.2 Similarly, requests
for admissions relating to the application of law to
hypothetical facts, as opposed to the actual facts at
issue, effectively seek a legal conclusion and thus are
impermissible.?s “In short, hypothetical legal ques-
tions are not within the purview of” the rules.2s

An admission request that “seeks an admission that
is irrelevant to the case being tried” is objectionable.?”
For example, in Amergen Energy Co., the Court of
Federal Claims held that a taxpayer’s admission re-
quests relating to private letter rulings the IRS had
issued to other taxpayers were objectionable because
such administrative determinations are generally ir-




relevant and inadmissible in a refund suit.?® Similarly,
in Vons Co., the Court of Federal Claims held that
the taxpayer’s admission requests concerning the au-
thenticity of IRS technical advice memoranda, which
have no precedential value in refund suit litigation,
were improper and objectionable.?? In Xcel Energy,
Inc., the district court found requests concerning the
IRS’s treatment of unrelated third-party taxpayers to
be irrelevant and objectionable.?

An admission request may not seek information that
is protected by an applicable privilege. For example,
an admission request may not seek to determine what
evidence the opposing party intends to introduce at
trial, which is protected from disclosure under the
work product doctrine.* An admission request seek-
ing tax return information protected from disclosure
under the confidentiality provisions of section 6103
of the Internal Revenue Code is similarly objection-
able.?

Admission requests may not be overly burden-
some, unreasonably cumulative, or duplicative.?
For example, it is considered unduly burdensome
and an abuse of the judicial process for a party to
simply re-serve its complaint or petition, as the
case may be, in the form —mnrw -
of admission requests
in order to require the
respondent to admit or
deny matters that have
already been answered.*
It has been found to be
duplicative to request admissions concerning the
genuineness of quotes from documents the au-
thenticity of which had already been admitted?*
or that a witness testified to certain information at
a deposition.*

In Tax Court, it is objectionable for a party to issue
admission requests, particularly if they are volumi-
nous, without first trying to establish the matters
through informal discussion and consultation.”

A party is not required to admit or deny requests for
admission containing vague and ambiguous word-
ing.®® Rather, it is incumbent on the requesting party
to draft admission requests that are clear, direct, and
limited to singular relevant facts so that the respond-
ing party can easily agree or disagree.

A party is not required to admit the truth of facts
that are exclusively within the knowledge of the
requesting party because the ascertainment of the
truth or falsity of the facts is not reasonably within
the answering party’s power.*

JOURNAL oF Tax PRACTICE & PROCEDURE

/

Requests for admission are likely
the least utilized discovery tools in
Federal tax litigation.

February-March 2012

Procedural Rules

The rules governing requests for admission are set
forth in Rule 36 of the Federal Rules of Civil Proce-
dure (FRCP) and Rules of the Court of Federal Claims
(RCFC) and Rule 90 of the Tax Court’s Rules of Prac-
tice and Procedure. For refund suits filed in Federal
district court, the local rules must also be reviewed
to identify additional requirements such as limitations
on the number of admission requests.

Requests

A party may serve upon another party a written
request to admit for purposes of the pending action
the truth of any discoverable matter relating to facts,
the application of law to fact, or opinions about
either and the genuineness of documents. Each mat-
ter must be separately stated. Requests to admit the
genuineness of a document must attach a copy of
the document unless it has been previously made
available to the answering party.*

[n Federal district courts and the Court of Federal
Claims, requests for admission may not be served
until the parties have met and conferred to develop

~——————— a discovery plan.*' In the
Tax Court, requests may
not be served before the
expiration of thirty days
after “joinder of issue,”
which typically is when
the Commissioner files his
or her answer, and must be completed no later than
forty-five days prior to the date set for the call of the
case from a trial calendar.#

As noted above, the party propounding an admis-
sion request has an obligation to make the request
clear, concise, and understandable. Any ambiguity
in the wording of a request is construed against the
issuing party.®

Responses

The party to whom the request is directed must
serve a written answer or objection signed by the
party or the party’s attorney within 30 days after
service. A shorter or longer time may be stipulated
by the parties or ordered by the court.* That other
forms of discovery, such as interrogatories or de-
position questioning, address the same subjects
of the admission requests does not obviate the
requirement that admission requests be answered
within 30 days.*
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An answer must admit the matter, specifically deny
the matter, or state in detail why the answering party
cannot truthfully admit or deny the matter. A denial
must fairly respond to the substance of the matter.
When good faith requires that a party qualify an
admission or deny only part of a matter, the answer
must specify the part admitted and qualify or deny
the rest. The rule thus “expressly sets forth a good
faith requirement when the responding party qualifies
an answer or denial to a request for admission.”* A
qualification “must be both clear and advanced in
good faith,”# and a party should not “undermine
the efficacy of the rule by creating disingenuous,
hair-splitting distinctions whose unarticulated goal
is unfairly to burden an opposing party.”*

The answering party may assert lack of knowledge
or information as a reason for failing to admit or deny
only if the party states that it has made a reasonable
inquiry and that the information readily obtainable is
insufficient to allow it to admit or deny.® A response
is inadequate “if the answering party has not, in fact,
made ‘reasonable inquiry,” or if information ‘readily
obtainable’ is sufficient to enable him to admit or deny
the matter.”*° A reasonable inquiry includes investi-
gating documents and persons readily available and
within the responding party’s control.> It may also
encompass inquiry of a third party that is friendly to
and shares interests with the responding party.®

An objection must state the grounds. It is improper
to object solely on the ground that the request pres-
ents a genuine issue for trial.”* The Tax Court’s rules
specifically provide that an objection on the basis
of relevancy may be noted, but asserted lack of rel-
evancy is not to be regarded as just cause for refusal
to admit or deny.*

Motion To Review Sufficiency of
Responses
A requesting party may file a motion requesting
the court to determine the sufficiency of answers
or objections. If the court finds that an objection is
unjustified, it must order an answer to be served.
Upon finding that an answer is noncompliant, the
court may either order that an amended answer be
served or that the matter at issue is deemed admitted.
A third option available to the court is to defer its final
decision until a specified time before trial.5s

Courts have “significant discretion in choosing the
appropriate remedy” where an answer is found to be
improper.®® In general, where an admission request
has been answered, courts are reluctant to deem the
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matter admitted absent a finding that the responding
party did not act in good faith, such as where facts
sufficient to admit the matter are readily available
or where the responding party has been evasive and
uncooperative.”” More typically, if a response is defi-
cient, courts will order the responding party to serve
a supplemental answer.>® Other courts have awarded
sanctions to the requesting party where the requested
matter was proven at trial and the responding party
was unjustified in refusing to admit the matter.>

The Tax Court’s rules specifically provide that if a
party unjustifiably fails to admit a matter, the request-
ing party may apply for sanctions on the other party
or other party’s counsel.® A refusal to admit may be
found unjustifiable unless the Tax Court finds that the
request was objectionable, the admission sought was
of no substantial importance, the answering party had
a reasonable ground to doubt the matter, or there was
other good cause for the failure to admit.®’

Effect of an Admission

An admitted matter is treated as a “judicial admis-
sion” that conclusively establishes the matter for
purposes of the pending case unless the court on
motion permits the admission to be withdrawn or
amended. “When a party in a lawsuit makes an ad-
mission in its pleadings or in its answer to a request
for admissions, it makes a judicial admission that
can determine the outcome of that lawsuit.”s Judicial
admissions are “formal concessions in the plead-
ings, or stipulations by a party or its counsel, that
are binding upon the party making them. They may
not be controverted at trial or on appeal.”®* A party
that admits a matter may not attempt to introduce
evidence refuting its admission.®

An admission, however, is conclusive for purposes
of the pending action only. It is not an admission for
any other purpose, nor may it be used against the
admitting party in any other proceeding.

Effect of Noncompliance

A party who fails to respond to an admission request
is deemed to have admitted the subject matter of the
request.® No motion to establish the admission is nec-
essary because the rules are self-executing.” Deemed
admissions “render the matter requested conclusively
established for the purpose of that suit.”s8 As is the
case with an explicit admission, a party cannot over-
come a deemed admission by offering conflicting
affidavits, depositions, or other evidence.® Citing
the need for parties to comply with the procedural



rules and the availability of a motion to withdraw or
amend admissions, courts have frequently entered
summary judgment on the basis of deemed or default
admissions.” The only exception to this general rule
is that some courts have shown reluctance to enter
summary judgment against a pro se taxpayer solely
on the basis of default admissions, especially where
the taxpayer was unaware of the effect of failing to
respond to the admission requests.”

Evasive, incomplete, or nonresponsive answers

to admission requests also may result in the subject

matter of the request being deemed admitted.”? Such
answers may also result in attorney’s fees being im-
posed on the answering party.

In this regard, Rule 37(c)(2) of the FRCP and RCFC
provides that if a party fails to admit what is requested
and if the requesting party later proves a document
to be genuine or the requested matter to be true, the
requesting party may move for the party who failed
to admit to pay the requesting party’s reasonable at-
torney’s fees in making the proof. Such a motion must
be allowed unless the court finds that the request was
objectionable, the admission was of no substantial
importance, the party failing to admit had reasonable
grounds that it might prevail on the matter, or there
was other good reason for the failure to admit.”

Similarly, Rule 90(f) of the Tax Court’s rules pro-
vide that a party’s or counsel’s signature constitutes
a certification that a request or a denial is consistent
with the Tax Court’s rules, warranted by existing law
or good faith argument for a departure from existing
law, not interposed for an improper purpose such as
to cause unnecessary delay, and not unreasonable or
unduly burdensome or expensive given the needs of
the case, the discovery already taken, the amount in
controversy, and the importance of the issues at stake
in the litigation.” If a certification violates this rule,
the Tax Court may on motion or its own initiative
impose an appropriate sanction, including an order
to pay the attorney’s fees and other costs incurred
because of the violation.”

Ability to Withdraw or Amend an
Admission

A court may permit a party to withdraw or modify an
admission or deemed admission if it would promote
the presentation of the merits of the case and the
withdrawal or amendment will not prejudice the re-
questing party in maintaining or defending the action
on the merits.” This two-part standard “emphasizes
the importance of having the action resolved on the
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merits, while at the same time assuring each party
that justified reliance on an admission in preparation
for trial will not operate to his prejudice.””” Such a
motion is the only proper procedural mechanism for
withdrawing an explicit or deemed admission.?s

Whether to allow a withdrawal or amendment is
entrusted to the discretion of the trial court and will
be overturned only for abuse of such discretion.”
However, trial courts must “be cautious in exercising
their discretion to permit withdrawal or amendment
of an admission,”8 and must exercise their discre-
tion within the parameters of the two-part test set
forth in the rules.®” The Tax Court has observed that
the benefits of admission requests would be lost if
parties were free to withdraw admissions that their
opponents had properly obtained in an effort to ad-
vance litigation.®?

The burden is on the party that made the admission
to show that withdrawal or amendment of the admis-
sion would promote the presentation of the merits.®
That withdrawal would require trial of the facts at
issue is insufficient to meet this burden. Rather, the
standard is met if “the admission is contrary to the
record of the case,”® or when “upholding the admis-
sions would practically eliminate any presentation
of the merits of the case.”® “The court may allow
amendment or withdrawal of an admission when an
admission is no longer true because of changed cir-
cumstances or when through an honest error a party
has made an improvident admission.”# However,
this requirement is not satisfied where a party fails to
provide any evidence contrary to the admission.®’”

The party who obtained the admission has the
burden of proving that withdrawal of the admission
would prejudice its case.® The prejudice contem-
plated is “not simply that the party who obtained the
admission will have to convince the factfinder of its
truth.”® Rather, the prejudice prong “relates to the
difficulty a party may face in proving its case” with
respect to the matters previously admitted or deemed
admitted.* Prejudice may occur where a party faces
“special difficulties . . . caused by a sudden need to
obtain evidence upon withdrawal or amendment
of an admission.”?” The Tax Court has expressed a
somewhat more lenient standard, stating that a party
is prejudiced by withdrawal of admissions “if he has
relied on them.and will suffer delay, added expense,
and additional effort because of the withdrawal.”
Prejudice has been found where the defendants ini-
tially admitted liability, gave the plaintiffs a false sense
that the liability issue had been settled, caused the
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plaintiffs to cancel scheduled depositions, and then
recanted the admissions.”® It has also been found
where withdrawal would require the government to
depose an unwilling and uncooperative witness,*
where a party relied on the admissions in preparing
for trial,* where the defaulting party had been unco-
operative throughout discovery,® and where a party
relied on deemed admissions to prepare a summary
judgment motion.*”

Once trial has begun, courts apply a more restric-
tive standard to determine whether to allow a party
to withdraw an admission.* Not surprisingly, courts
“are more likely to find prejudice when the motion
for withdrawal is made in the middle of trial.”®

Procedural Differences between the
Tax Court and Refund Tribunals

While the procedures governing admission requests
are largely similar in the Tax Court and refund tribu-
nals, there are a handful of notable differences. Perhaps
the most significant difference is the expectation
memorialized in Tax Court Rule 90(a) that the parties
“attempt to attain the objectives of [an admission]
request through informal consultation or communi-
cation before utilizing the procedures provided in
this Rule.”"® In Odend’hal, " the Tax Court held that
the principles of the seminal case Branerton Corp.'®
applied to requests for admission and, accordingly,
litigants are required to pursue the objectives of Rule
90 through informal consultation and communication
before resorting to the rule’s compulsory procedures.®
Such consultation and communication “connote dis-
cussion, deliberation, and an interchange of ideas,
thoughts, and opinions between the parties.”" The
Tax Court has admonished that “[iln order to meet
Branerton requirements of informal discovery, more
is required of petitioners than the exchange by mail
of lists of requested information.”1%

A second important procedural difference is that
the Tax Court views admission requests as more of
an aid to the stipulation process than a discovery
device. Whereas Rule 36 of the FRCP and RCFC is
contained in the “discovery and disclosures” title of
those rules, Tax Court Rule 90 is contained in the
“admissions and stipulations” title. This reflects the
importance that the Tax Court places on stipulations,
which the court has referred to as “the bedrock of
Tax Court practice.”1%

TheTax Court’s rules contain several ancillary require-
ments to ensure that admission requests achieve their
ultimate objective of facilitating the stipulation process.
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In Tax Court, the requesting party must serve a copy of
the admission requests and file the original requests with
the court.”®” This differs from refund litigation practice in
which admission requests are not filed except as part of
a subsequent motion. Furthermore, the Tax Court’s rules
specifically provide that an objection on the basis of
relevancy may be noted, but alleged lack of relevancy
is not to be regarded as just cause for refusal to admit
or deny.'® Finally, as noted above, the Tax Court’s rules
provide thata party’s or counsel’s signature constitutes a
certification that a request or a denial is made in good
faith and supported by a reasonable basis.

Strategic Considerations

Admission requests are too often overlooked in
Federal tax litigation. At the outset of the discovery
process of any tax case, litigants should consider
the potential uses of admission requests. Those uses
include but are not necessarily limited to establishing
background information and other noncontroversial
matters, establishing the authenticity and evidentiary
foundations of documentary evidence, setting up the
factual predicates for a summary judgment motion,
and obtaining concessions that can be presented with
persuasive impact (such as by reading the admissions
to a jury at an appropriate juncture) during trial.

The thoughtful use of admission requests offers many
benefits to litigants. Admissions can clarify and sim-
plify the issues in a case, thereby reducing the time and
expense of litigation and allowing the parties to focus
their attention on the real issues in dispute. In some
instances, an admission might dispose of an entire case
or issues in a case. Where triable issues remain, admis-
sions can narrow the scope of trial. Admissions can
establish the admissibility of documents, eliminating
or reducing the need to go through the cumbersome
process of laying evidentiary foundations for every
exhibit. Admission requests can provide a party with
leverage in the stipulation process if the opposing party
is not cooperating. Admissions might provide a key
concession that a party can highlight in briefs and at
trial and oral arguments.

Requests for admission are generally not well suited
to elicit new information or to evaluate the credibility
of witnesses and, accordingly, should not be viewed
as substitutes for interrogatories, document requests,
and depositions. Nevertheless, admission requests can
serve valuable discovery-related functions, such as
clarifying and confirming concessions made in other
discovery responses and filling in holes in interrogatory



and deposition responses. A party may also couple
admission requests with an interrogatory asking for an
explanation of any denials, which tends to effectively
elicit the opposing party’s theories and contentions.
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