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The authors examine whether the basic cash balance plan formula
violates the rule under Section 411(b)(1)(H) of the Code (as well
as its mirror provisions in the ADEA and ERISA) that a
participant’s rate of benefit accrial in a defined benefit plan may
not be reduced because of the attainment of any age. They
conclude that the answer is no, when “rate of benefit accrual” is
measured as the cost of providing the benefit. The bulk of the article
is devoted to showing how the statute and legislative bistory justify
measuring “rate of benefit accrual” for this purpose on a cost basis
as well as a benefit basis.

Cash balance plans are an ongoing source of legal and political
controversy. In previous issues, we have examined one of the
legal questions that arise when a defined benefit plan formula is con-
verted to a cash balance formula (“Cash Balance Plans: Are Wear-
Away Transitions Legal Under the ADEA?” 13 Benefits Law Journal 1,
Spring 2000). We have also, more generally, discussed the strange
politics of cash balance plans (“PensionCabal.com—Ruminations on
the Cash Balance Crisis,” 12 Benefits Law Journal 1, Winter 1999).

In this article, we examine one of the most troublesome legal is-
sues surrounding the basic structure of cash balance plans: Does the
typical cash balance plan formula violate the rule that “the rate of an
employee’s benetfit accrual” may not be reduced, “because of the at-
tainment of any age” under ERISA, the Internal Revenue Code, and
the Age Discrimination in Employment Act (ADEA)?

On the basis of the statute and its legislative history, we conclude
that the answer is no.

Because the argument for this position is somewhat complicated,
we here provide a brief road map of where we are going.

We first set out the basic rule under Section 411(b)(1)(H) of the
Code (and its mirror provisions in ERISA and the ADEA) stating that a
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participant’s “rate of benefit accrual” in a defined benefit plan may
not be reduced because of age. (We sometimes refer to this as the
“rate-of-benefit-accrual rule.”) We then show that, for purposes of
this rule, the phrase “rate of benefit accrual” may be measured either
in terms of the age-05 benefit itself, or as the cost of providing this
benefit (the “equal cost/equal benefit® rule). As others have ob-
served, in the typical cash balance formula, the rate of growth in the
cost of the benefit is not reduced with age. To put this another way,
cash balance plans satisty the rate of benefit accrual rule on a cos?
basis, as permitted by the statute.

What is the basis for believing that the rate-of-benefit-accrual rule
can be satisfied when measured as the cost of the benefit?

First, policy compels this conclusion. The ADEA, the rule’s
source, was not intended to require that employers undertake greater
costs on behalf of older workers than younger.

But policy is not enough unless supported by the statute. And we
do not argue policy here. Our purpose is to show that in enacting the
rate-of-benefit-accrual rule, Congress intended that the rule be satis-
fied either on an equal cost or equal benefit basis. Our conclusion
follows from the face of the statute, and from ADEA legislative his-
tory both before and during enactment of the rate-of-benefit-accrual
rule.

In short, a plan may satisfy the rate-of-benefit-accrual rule on an
equal cost or equal benefit basis. Cash balance plans satisfy the rule
on an equal cost basis, and so meet the demands of law as well as

policy.

WHAT IS A CASH BALANCE PLAN?

A cash balance plan is a defined benefit pension plan under
Code Section 414(j). That is, participants’ benefits are provided with-
out individual accounts and without respect to the actual investment
experience of the plan’s assets. But the plans are designed to repli-
cate some features of a defined contribution plan: Typically, each
participant’s benefit is communicated as a notional “account bal-
ance” equal to annual allocations, plus earnings credited at a stated
rate without regard to service. Distributions of the vested account
balance are typically (but not universally) permitted at any time after
termination of employment, and may be elected in lump sum form.

The issues in this article are discussed in terms of a hypothetical
plan with the following features: Every year, each participant's
“account balance” is credited with an amount equal to 5 percent of
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compensation, plus hypothetical interest at an annual rate of 6 per-
cent, which in this article we assume is the Code Section 417(e) ap-
plicable interest rate. The plan’s normal retirement age is 65. We
consider two hypothetical employees, O and Y, ages 50 years and 40
years, respectively. Except for age, they are identical for plan pur-
poses: Each has ten years of service, and annual pay of $50,000 that
grows at 3 percent per year.

WHY IS AGE DISCRIMINATION AN ISSUE?

Code Section 411(b)(1)(H) was enacted by the Omnibus Budget
Reconciliation Act of 1986, Pub. L. 99-309 (1986) (OBRA 1986). It
states that a defined benefit plan will not satisfy Section 411 “if under
the plan, an employee’s benefit accrual ceases or the rate of an
employee’s benefit accrual is reduced, because of the attainment of
any age.”

A plan does not fail Section 411(b)}1)XH) merely because it im-
poses a limit on the amount of benefits or the number of years of
service or participation taken into account for determining benefit
accrual.’ Also, a plan does not fail merely because it disregards the
early retirement subsidy in determining benetfit accruals.”

OBRA 1986 also added Section 411(h)(2) of the Code, which pro-
vides that for a defined contribution plan, “allocations to an
employee’s account” may not be ceased or the “rate at which
amounts are allocated to the emplovee’s account” reduced because
of attainment of any age.

Similar provisions were enacted as Section 4(i)(1)XA) of the ADEA
for defined benetit plans, and Section 4()(1)(B) of the ADEA for defined
contribution plans, and as Section 204(b)(1)(H)(i) of ERISA.

The Problem

The statute prohibits reduction in the “rate of an employee’s ben-
efit accrual,” because of the “attainment of any age.” Why does the
typical cash balance formula raise an issue under this rule?

Section 411(a)(7) Accrued Benefit

The issue arises because the meaning of “rate of benefit accrual”
is unclear. One possible definition is the rate of growth in the
employee’s “accrued benefit” as defined under Section 411(a)(7) of
the Code. The Section 411(a)(7} accrued benefit is generaily defined
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as the accrued benefit under the plan, expressed as an annuity com-
mencing at normal retirement age (occasionally herein, the “age-65
annuity”).? If the benefit commences at an age other than normal re-
tirement age, the Section 411(a)7) accrued benefit is the actuarial
equivalent of the normal retirement age benefit.!

If “rate of benefit accmal” is defined as the rate of growth in the
age-65 annuity (the Section 411(aX7) accrued benefit), then under
certain circumstances, some cash balance plans arguably raise an is-
sue under the rule.

For example, applying this definition to our hypothetical plan,
the rate of benefit accrual is arguably reduced because of age. Con-
sider Employee Y. As shown under Appendix I, columns 3 through
6, her rate of benefit accrual as so defined is 2.7% at age 40; and de-
clines to 2.0% at age 45, 1.5% at age 50, and 0.6% at age 65.

As another example of applying this definition to our hypotheti-
cal plan, compare Employees O and Y. After 5 years, each has iden-
tical years of service (13), compensation ($57,964), contributions
($2,898), and notional account balances ($18,706). But if expressed
in terms of the age-65 annuity, their rate of benefit accrual is differ-
ent. For Y (now age 45), the rate of accrual is 2.0%,; for O (now age
53), 1.1%. (See Appendix I, columns 3 through 6.) The lesser rate of
accrual for O comes about only because of O’s greater age; in all
other pertinent respects, O and Y are the same.

This result comes about because of the time value of money.
When expressed as an age-63 benefit, an increment to the account
balance of an older employee is less valuable than that of a younger
employee, all else being equal. To put this another way, in compari-
son with Y’s benefit, each increment of O’s benefit has fewer years to
grow between the year of allocation and O’s attainment of age 65,
and so is less valuable when expressed as the age-65 benefit.

It is also important to remember that the result depends on the
assumptions used in our hypothetical plan. Under other assumptions
about wage growth or contribution rates, the numbers would be dif-
ferent. For example, consider our hypothetical plan using the slightly
modified assumptions of Appendix I, Columns 7 through 10. Here
the initial contribution rate is 6% and grows as a percentage of com-
pensation at a rate of 6% thereafter. (In some cash balance plans, the
rate of contribution increases as a percentage of compensation.) In
this modified scenario, there is no decline in the rate of the age-65
annuity.

In short, some have assumed that “rate of benefit accrual” under
Sections 411(b)(1)(H) of the Code and 4(i) of the ADEA means rate
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of growth in the age-05 annuity (the Section 411(a)7) accrued ben-
efit). Under this assumption (and using additional assumptions con-
cerning, for example, wage growth and earnings and contribution
rates), some have concluded that the “rate of benefit accrual” in a
cash balance plan is reduced because of age, in violation of law.

“RATE OF BENEFIT ACCRUAL” DOES NOT MEAN
RATE OF INCREASE IN THE AGE-65 ANNUITY

As we have shown, cash balance plans raise issues under the rate
of benefit accrual rule if it is assumed that “rate of benefit accrual”
means rate of growth in the Section 411(a)X7) accrued benefit (the
age-05 annuity). But is this underlying assumption correct?

No, it is wrong. The “rate of benefit accrual” in Section
411(b)(1)(H) cannot mean rate of the Section 411(a)(7) accrued ben-
efit. This is apparent on the face of the statute, as we show here.

Section 411(b)(1)(B)

The “anti-back-loading rule” of Code Section 411(h)}(1)(B) caps
the allowable rate of increase in the Section 411(a)X7) accrued ben-
efit. The anti-back-loading rule is stated in terms of the “annual rate”
at which the participant can “accrue the retirement benefits payable
at normal retirement age.” That is, where Congress intended to iden-
tify “rate of accrual” as the increase in the age-05 benefit, the statute
states this identity expressly.

When Congress includes limitations in one subsection of a stat-
ute, but not another, we are required to conclude that the limiting
language was not intended to apply to the subsection where omit-
ted.”> We must therefore infer that “rate of accrual” in Section
411(b)}L(H), without the qualifying “benefits payable at normal re-
tirement age,” is intended to mean something different.

Early Rettrement Subsidy

Second, subparagraph (v) of Section 411(b) 1)(H) states that the
rate-of-benetit-accrual rule is not violated merely because any eariy
refirement subsidy is disregarded in determining benefit accruals. But
the early retirement subsidy is nof part of the Section 411(a)7) ac-
crued benefit. This is apparent on the face of the statute, which, as
noted, defines the accrued benefit commencing before normal retire-
ment age as the actuarial equivalent of the normal retirement age
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benefit. That is, by definition, the early retirement subsidy is the in-
crement in excess of the Section 411(a)(7) accrued benefit.

The Code is consistent in defining the accrued benetit as the ben-
efit without the early retirement subsidy.” Treasury regulations state
that the early retirement subsidy is not part of the accrued benefit®
ERISA legislative history shows that Congress intended that the ac-
crued benefit not include the early retirement subsidy.? And majority
case law is in accord that the accrued benefit does not include the
early retirement subsidy.'

In short, the early retirement subsidy is not part of the Sec-
tion 411(aX7) accrued benefit, yet subparagraph (v) of Section
411(b)(1)H) contains an express exception to the rate-of-benefit-ac-
crual rule for the early retirement subsidy. Were “rate of accrual” in
Section 411(h)(1)(H) intended to denote the rate of growth of the
Section 411(a)7) accrued benefit, the exception of subparagraph (v)
would be unnecessary and meaningless — because, even without
this exception, the early retirement subsidy would not affect the rate
of change in the Section 411(a)X7) accrued benefit. It must be in-
ferred that Congress intended “rate of accrual” to mean something
different."!

Post-Age-635 Offset Rule

The rate-of-benefit-accrual rule contains a number of statutory
exceptions for benefit accruals after normal retirement age. One of
these exceptions provides that “any requirement of this subpara-
graph for continued accrual of benefits under such plan” may be off-
set by the statute’s required actuarial increase for benefits payable
after normal retirement age.'

But, as noted, under Code Section 411(c)(3), the statutory defini-
tion of the Section 411(a}7) accrued benefit commencing after nor-
mal retirement age is the actuarial equivalent of the normal
retirement age benefit. That is, if provided as an annual add-on to the
Section 411(a)(7) accrued benefit, each year's “continued accrual” af-
ter normal retirement age must by definition include not only the
plan’s stated “accrual,” but also the actuarial bump-up of that incre-
mental “accrual”—plus, presumably, of the previously accrued ben-
efit—necessary to satisfy Section 411(c)(3).

But to read “continued accrual” in this way—as the increment in
the Section 411(a)(7) accrued benefit—would nullify the offset rule.
It thus cannot be correct under the standard principles of statutory
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construction already cited. Moreover, proposed Treasury regulations
have not so interpreted the offset rule. Rather, in their example of the
offset rule, proposed regulations interpret the “continued accrual” to
mean benefit increments under the plan’s stated formula, rather than
an increase in the Section 411(a)(7) accrued benefit."?

To summarize: Under the structure of the statute, “rate of accrual”
in Section 411(b)(1)(H) and ADEA Section 4(i} does not mean rate of
increase in the Section 411(a)(7) accrued benefit.

“RATE OF BENEFIT ACCRUAL” RULE CAN BE MET ON
EQUAL COST OR EQUAL BENEFIT BASIS

If the ADEA rate-of-benefit-accrual rule does not mean the rate of
growth in the Section 411(a)(7) accrued benefit, what does it mean?
We believe that statute and its legislative history point to one
conclusion: The rate-of-benefit-accrual rule requires that the growth
in benefits not decline with age, when measured either as the
amount of benefit or as the emplover’s cost of providing the benefit.
There are many policy reasons for this conclusion:

o Annual lump sum cost. The annual contribution, disre-
garding future interest, as a percent of pay is the same for
all participants regardless of age. Requiring more for older
employees would compel a subsidy on the basis of age,
which the ADEA does not intend.

o Yearstopayout. The annual contribution plus interest at the
stated rate, as a percent of pay, is the same for all
participants regardless of age, when measured over the
same number of years between date of initial contribution
and date of payout. Measuring these amounts on the basis
of their age-65 value assumes a fixed age of payout, which
the ADEA does not require.

»  403(b)annuities. In a common retirement arrangement for
school employees, the employer contributes an amount
based on compensation and years of service. The contribu-
tion purchases an annuity payable at age 65. That is, these
contributions look a lot like cash balance plans. For any
two employees with the same service and compensation,
the contribution is the same, but the age-65 annuity is
smaller for the older than the younger. Yet these plans do
not violate Sections 4(i) of the ADEA or 411(h)(1)(H) of the
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Code. It is not equitable—and the ADEA does not intend—
that two almost identical plans be treated differently under
the law because of differences in their funding arrange-
ments.

o Fgual treatment with similar-looking defined coniribution
plans. A cash balance plan is designed to look like a
defined contribution plan, at least before normal retire-
ment age. For a defined contribution plan, the ADEA and
the Code require that aflocations may not be reduced
because of age. This rule is satisfied on an equal cost basis.
It is not equitable—and the ADEA does not intend—that
plans with similar benefit structures be treated differently
merely because of their technical classification under the
Code.

e Other discrimination statutes. In measuring “discrimina-
tion” between benefits earned by high paid and low paid
employees under a qualified defined benefit plan, Treasury
regulations allow testing on a cost or benefit basis. Treasury
has already decided that discrimination is appropriately
measured by the burden on the employer.

These arguments are fair and reasonable from a policy perspec-
tive. In an ERISA world where employee benefits are provided at the
employer’s option, an employer could just as easily establish a de-
fined contribution plan. The defined contribution plan satisfies the
ADEA and Code Section 411(b)X2) on an equal cost basis. Why
would Congress have intended to impose a greater cost burden on
employers that undertake to provide a defined benefit plan?

But putting policy aside, as a purely technical matter, these argu-
ments all rise or fall together, because they are all the same argu-
ment. They all say that when “accrual” is measured as annual cost
under the plan, rather than as the discounted value of the age-65
benefit, the rate of accrual in the typical cash balance plan does not
decline with age.

Here we discuss how legislative history shows that Congress in-
tended just this result.

ADEA Before OBRA 1986: Equal Cost/Equal Benefit

Before OBRA 1986, the ADEA governed pension plans under
Sections 4(a) and 4(N(2). Section 4(a) stated that it was unlawful to
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discriminate against any individual with respect to compensation or
terms, conditions or privileges of employment because of age. Sec-
tion 4(F)(2) provided an exception for, among other things, a pension
plan that was not a “subterfuge” to evade the purposes of the Act.

The Department of Labor interpreted Section 4(F)(2) and its legis-
lative history to provide that a benefit plan would be in compliance
where the amount of benefit payout, or the cost of the benefit, was
the same for an older worker as a younger (the equal cost/equal
benefit rule).

A [retirement or pension plan] will be considered in compliance with
the statute where the actual amount of payment made or cost
incurred on behalf of an older worker is equal to that made or
incurred on behalf of a younger worker even though the older worker
may thereby receive a lesser amount of pension or retirement
benefits.

These regulations applied to pension plans generally, but con-
tained explicit exceptions for post-age-65 benefits and contributions.
For example, for participants who had reached normal retirement
age, defined benefit plans could cease crediting service for benefit
accrual purposes, decline to provide actuarial increases for delayed
payout stemming from delayed retirement, and ignore salary in-
creases and benefit enhancements under the plan; defined contribu-
tion plans could cease continued contributions.”

In 1985 the Equal Employment Opportunity Commission (EEOQC)
acquired jurisdiction of the ADEA. The EEOC proposed to retain
the Labor Department’s equal cost/equal benefit rule for pensions
generally.

In addition, the EEOC Commissioners voted to repeal the Labor
Department’s regulatory carve-outs for post-age-65 benefits, The
Commissjoners reasoned that these exceptions were not in compli-
ance with the statute. In so doing, the EEOC expressly stated that
post-age-65 benefits could satisfy ADEA on the basis of equeal costs or
equal benefits:

The Commission therefore proposes to modily the existing interpre-
tation to reflect the principle that a retirement pension or insurance
plan will be considered in compliance with the statute where the
actual amount of payment made or cost incurred in behalf of an older
worker is equal to that made or incurred in behalf of a younger
worker even though the older worker thereby may receive a lesser
amount of pension or retivement benefits or insurance coverage.'®
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Other Sources of Equal Cost/Equal Benefit Rule

The equal cost/equal benefit rule was well established in 19806,
The rule was first set forth in 1970 Labor Department regulations,
and reissued in the 1979 regulations discussed above. The rule was
clearly set forth in 1978 legislative history of the ADEA." The rule
was articulated again in legislative history to the 1978 amendments (o
ADEA. In addition, case law accepted that the equal cost/equal ben-
efit rule applied to benefit plans.'®

These many sources of the equal cost/equal benefit rule are au-
thoritatively laid out in legislative history of the 1990 amendments to
the ADEA, the Older Workers Benefit Protection Act (OWBPA)." The
1990 legislative history is particularly significant as evidence that,
only four years later, the drafters of the 1986 amendments believed
that (1) Section 4(f)(2) embodied an equal cost/equal benefit rule,
and (2) that this rule was apparent from the Act’s inception.

The intent of the 1990 OWBPA amendments was to repudiate the
Supreme Court’s decision in Public Employees Retirement System of
Ohio v. Betts, 492 1.S. 158 {1989), in which the Court held that the
equal cost rule is not an exclusive defense to the equal benefit rule
under ADEA Section 4(£)(2). The conferees wrote that, in rejecting
the equal cost/equal benefit rule, the Court “rejected the wealth of
legislative history regarding the limited purpose behind Section
4(H)(2), the contemporaneous and long-standing interpretations of
the Executive Branch and the unanimous opinions of the courts of
appeal.”®

OBRA 1986

To summarize the state of play in 1986: Under regulations, an
equal cost/equal benefit rule applied to pensions generally. The only
exceptions to the rule were those carve-outs expressly laid out in
regulations for benefits earned after normal retirement age. For ben-
efits accruing before normal retirement age, and other benefits not
covered by the regulatory exceptions, the equal cost/equal benefit
rule applied. In 1985, the EEOC voted to upset this balance by re-
pealing the exceptions for post-age-65 benefit accruals and contribu-
tions. Otherwise, the EEOC expressly proposed to leave the equal
cost/equal benefit rule untouched.

In OBRA 1986, Congress enacted the rate-of-benefit-accrual rule.
As their “reasons for change,” the conferees state the EEOC’s pend-
ing 1985 unpublished proposed regulation. The conferees note that
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the EEOC would require employers to continue accruals and alloca-
tions dfter normal retirement age, and conclude that “Disagreement
exists as to whether and to what extent benefit accruals and alloca-
tions are required under ADEA, as currently in effect.”® The EEOC’s
1985 vote was apparently the catalyst for congressional action. In the
face of disagreement about the equal cost/equal benefit rule as ap-
plied to post-age-65 accruals, Congress sought to legislate certainty.

On a prospective basis, OBRA 1986 made Section 4(i) the exclu-
sive ADEA rule governing the rate of pension accruals and contri-
butions, supplanting application of ADEA Sections 4(a) and (f).”
Congress also expressed its intent that the rate-of-benefit-accrual rule
as expressed in the Code, ERISA, and the ADEA have the same
meaning for all three statutes, and directed the three responsible
agencies to promulgate consistent rules.* '

In enacting the rate-of-benefit-accrual rule, what did Congress in-
tend? We have seen that they did not mean to prohibit a decline in the
rate of the Section 411(a)(7) accrued benefit. What they did mean is that
the growth of pension benefits cannot decline when measured on a
benefit or cost basis. Legislative history points to this conclusion: the
equal cost/equal benefit rule is what Congress understood the rule to
be, the rule they understood already applied to accruals generally, and
the rule they thought needed clarifying only for post-age-65 accruals.

For example, in his floor statement Congressman Jeffords states
that benefit plans are permitted to satisfy the rate of benefit accrual
rule on an equal cost basis.

The legislation makes clear that factors other than age—such as plan
cost, years of service or participation, nondiscrimination require-
ments for the highly compensated . . . [etc.]—are either allowed or
required to be 1aken into account in a fashion which may reduce or
eliminate post-normal retirement age accruals.™

Other evidence in legislative history points the same way. In their
“reasons for change,” the conferees state that EEOC sought to “re-
quire employers to continue benefit accruals and allocations.”” As
noted, the EEOC sought only to apply the already extant equal cost/
equal benefit rule to post-age-65 accruals. The conferees evidently
identified “continued” benefit accruals with continued accruals mea-
sured as equal benefits or costs. In setting forth the new rule, the
conferees nowhere state that “continued benefit accruals” has
changed in meaning from the FEOC’s definition (equal cost/equal
benefit), to one requiring an equal age-65 annuity.*
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Moreover, it should be recalled that in 1986, the equal cost/equal
benefit rule was apparent in every other source of ADEA law. The
rule was exhaustively discussed during the ADEA’s enactment in
1969 and amendment in 1978, was embodied (with exceptions for
pension plans) in two rounds of Department of Labor regulations,
was reaffirmed by the EEOC in 1985, and had been endorsed in case
law. To repeal this principle would overturn a major rule, of long
standing, endorsed and accepted by everyone. Repeal would intro-
duce two concepts totally new to the ADEA: defined benefit plans
are required by law to shoulder rising costs for aging employees, and
these plans must take on a relatively greater burden than defined
contribution plans. Nowhere do the conferces give the smallest hint
they thought they might be undertaking such a radical revision of the
law as then widely understood.

Not only were the conferees aware of the equal cost/equal ben-
efit rule; legislative history consistently shows that conferees as-
sumed that this same rule already applied to benefits earned before
normal retirement age, and did not require alteration for these ben-
efits. For example, in her floor statement Congresswoman Roukema
states that:

The conference report . . . makes clear that with respect to benefit
accruals under normal retirement age, pension plans which conform
with the existing benefit accrual rules under ERISA and the Internal
Revenue Code are considered to meel the new requirements. This
framework provides a safe harbor for pre-normal retirement age

I

accruals for all covered pension plans. . . .7

Congressman Jeffords expressed a similar thought: For pre-normal
retirement age accruals, the new rules leave current law untouched:

In this coordinated fashion, the amendments also make it clear that
pension benefit accruals prior to normal retirement age meet the age
nondiscrimination provision if they also conform to the bencfit
accrual rules described in section 204 of ERISA and section 411(b) of
the Internal Revenue Code.®

The conference committee report similarly states that, for pre-
age-65 accruals, “the rules preventing the reduction or cessation of
benefit accruals on account of the attainment of age are not intended
to apply in cases in which a plan satisfies the normal benefit accrual
requirements.” In other words, for pre-age-65 accruals, currently
understood or “normal” rules continue to apply.
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This reading of congressional intent clears up another puzzle.
The rate-of-benefit-accrual rule applies on its face to all accruals.
But the conferees discuss the new law only in terms of post-normal
retirement age benefits. This makes sense if the conferees under-
stood that ADEA already applied as a general matter, and believed
they were merely modifying the rules for accruals affer normal retire-
ment age.

As an example: the conferees’ only stated “reason for change” of
prior law is the EEOC’s vote to repeal the Labor Department’s carve-
out for post-age-65 benefits. The conferees do not discuss the rules
the EEGC would have left untouched—because, like the EEOC, they
did not intend to change those rules.

As another example, one can look to the floor statement of Con-
gressman Clay. He expresses concern about constituents who have
complained that they were “unfairly denied pension credit when
they continue fo work past normal retirement age.” He concludes
that the new OBRA 1986 rules are needed because “Genuine dis-
agreement exists as to whether under current law additional pension
accruals or allocations are required.”® In Congressman Clay’s under-
standing, that is, the new rules apply only to those “additional” ben-
efits earned by those who work past normal retirement age.

The conferees’ assumption also explains the otherwise confusing
subheading under Code Section 411(b)(1)(H). The paragraph is en-
titled “Continued accruals beyond normal retirement age.” Some
have argued this subheading means that paragraph (H) applies only
to post-normal retirement age benefits. This argument cannot be
right, however, as Section 411(b)(1)(H) on its face applies to accruals
before normal retirement age as well. Legislative history would ap-
pear to clear up this minor puzzle. The conferees merely intended to
flag their intention to apply current law, with statutory carve-outs, to
accruals after normal retirement age.

In short, the conferees meant only to continue pre-1986 law with
respect to accruals generally, and modify the law with respect to
post-age-65 accruals by setting forth acceptable and unacceptable
carve-outs.

Equal-Cost Rule Embraces Varying Growth of “Accrued Benefit”
Based on Age at Hire

We have seen that Congress apparently meant the rate-of-ben-
efit-accrual rule to be satisfied on an equal cost or equal benefit ba-
sis. There is also some evidence that the conferees specifically
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understood one of the implications of this rule: under some formu-
las, the rate of growth in the Section 411¢a}7) accrued benefit may
vary only because of age at the date of hire.

Specifically, the conference committee report states that under
“normal” benefit accrual rules, the rate of accrual may vary “depend-
ing on the number of years of service an employee may complete
between date of hire and the attainment of normal retirement age.™
That is, the report apparently blesses the accrual pattern of our hypo-
thetical cash balance plan.

OWBPA

In 1990, Congress amended Section 4(f) of the ADEA to clarify
the application of the equal cost/equal benefit rule to employee ben-
efit plans. As revised by the OWBPA, Section 4(f}2) of the ADEA
provides that in a bona fide benefit plan, the “actual amount or pay-
ment made or cost incurred on behalf of an older worker” must be
no less than that “made or incurred on behalf of a younger worker,”
as permitted under EEOC regulations, 29 CF.R. Section 1625.10, in
effect on June 22, 1989.

The OWBPA did not amend ADEA Section 4(i} or Code Section
411(bX((HD, and in legislative history the conferees statect that no
alteration or modification of Section 4(i) was intended.” To the ex-
tent that Section 4(i) does not apply, however, the OWBPA’s struc-
ture and legislative history provide that ADEA Sections 4(a) and (),
as amended by that statute, apply to pension plans.”

Case Law

The Seventh Circuit has recently stated the equal cost/equal ben-
efit rule of ADEA Sections 4(a) and 4(f) applies to accruals in a de-
fined benefit plan, in Quinones v. City of Evanston, 38 ¥.3d 275 (7th
Cir. 1995).

In Quinones, the court (per Judge Easterbrook) examined a hy-
pothetical defined benefit plan with a 2-percent-per-year-of-service
final average pay formula. In dictum, the court states that under
ADEA Section 4(f)(2) a defined benefit plan may reduce the rate of
benefit growth for older employees so that the annucl cost per year
is the same for all workers.

The court’s reasons for concluding that a defined benefit plan
can satisfy the ADEA on an equal cost basis are the very policy and
legal considerations we have advanced here: an equal cost rule is
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permitted for defined contribution plans “and it would make no
sense to say that an equivalent adjustment to a defined benefit plan
violates the Act.”™ Second, the court notes that EEOC regulations (at
29 CF.R. 1625.10(a)1)) allow employers to reduce benefits for
workers who begin services at older ages to the extent necessary to
achieve equal cost for older and younger workers.

The court’s reasoning is given under Sections 4(a) and 4(£)(2) of
the ADEA. But as the same principles were imported into Section
4(i), the reasoning should apply to that section as well.

ADDITIONAL ISSUES

We here deal with possible issues that might arise under our
analysis, and conclude they do not pose problems.

Enactment of New Section

If Congress intended to continue current law except for post-age-
65 accruals, why did it enact new section ADEA Section 4(i)? Why
didn’'t Congress instead amend Sections 4(a) and (£)(2)?

Because of the intervening passage of ERISA. The Labor
Department’s equal cost/equal benefit rule as promulgated in 1970
allowed plans to reduce the stated amount of benefits under a plan if
necessary to achieve equal costs (for example, in disability benefit
plans). But ERISA, enacted in 1974, prohibits reduction of a
participant’s age-65 annuity.™

In enacting the rate-of-benefit-accrual rule, Congress shaped the
equal benefit/equal cost principle to fit ERISA’s new requirements.
Under the rate-of-benefit-accrual rule, and in compliance with
ERISA, an employer cannot reduce the total amount of a participant’s
age-65 benefit, even if necessary to achieve equal cost. But the em-
ployer can reduce or even halt the rate of growth in the cost of
the benefit, on an annual basis. By couching the rule in terms of ben-
efit “accrual,” Congress provided that, in compliance with an ERISA-
fied world, equal cost must be measured on the basis of yearly
increments.

Statutory Structure

Sections 411(b)(1)(H) of the Code and 4(i) of the ADEA express-
ly distinguish between defined benefit and defined contribution
plans. They require nondecreasing “accruals” for the former, and
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“allocations” for the latter. If Congress had intended the same rule for
both, wouldn't they have used the same terms?

We believe the better answer is no. The distinction between “ac-
cruals” and “allocations” in the statute most obvicusly reflects the
separate account nature of defined contribution plans, versus the
non-account nature of defined benefit plans. It does not also imply a
distinction between an equal cost rule for defined contribution plans,
and an equal benetit rule for defined benefit plans.

We have already seen that rate of “accrual” cannot mean rate of
growth in the Section 411(a)(7) accrued benefit. Lots of other ex-
amples show that the statute uses the words “accrual,” “contribu-
tion,” and “benefit” loosely and interchangeably. For example, ADEA
Section 4(i)(4) states that compliance with Section 4(i) constitutes
compliance with all of ADEA Section 4 “relating to benefit accrual®
under a benefit plan [emphasis supplied]. But the Conference Com-
mittee report states that Congress intended that this rule apply both
to accruals and contributions under defined benefit and defined
contribution plans:

It is the intention of the conferees . . . that the requirements contained
in section 4(i) relating to an employee’s right to benefit accruals with
respect to an employee benefit plan (as defined in section 3(2) of
ERISA) shall constitute the entire extent to which ADEA affects such
benefit accrual and contribution matters with respect to such plans
on or after the effective date of such provisions. . . No inference is to
be drawn by the addition of section 4(i) as to when or to what extent
employee benefit plans might have been required to provide benefit
accruals or allocations to employees’ accounts for employees pro-
tected under ADEA prior to the effective date of section 4(i).”

To consider a second example: Section 4(i} of the ADEA states
that it is not violated merely because the plan caps the “amount of
henefits” or years of service taken into account for determining “ben-
efit accrual under the plan.” Section 411(b)(1)(H)(ii) contains an al-
most identically worded exception.

Both rules are expressed as caps on the “amount of benefits”
or service for determining “benefit accrual.” Yet legislative history
and agency guidance take the position that the rules also permit caps
on employer contributions, and years of service for making such
contributions:

Under the conference agreement, benefit accruals or continued
allocations to an employee’s account under either a defined benefit
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plan or a defined contribution plan may not be reduced or discon-
tinued on account of the attainment of a specified age. A plan may
impose a limitation on the amount of benefits provided under the
plan or a limitation on the number of years of service or plan
participation taken into account. The conferees intend that a plan
should not be treated as violating the general rule merely because the
plan limits benefits to a stated dollar amount or a stated percentage
of compensation.*

In proposed regulations, the Treasury Department and EEOC
have likewise taken the position that under the “amount of benefit”
rule, defined contribution plans may limit the amount of employer
contributions; under the service-for-benefit-accrual rule, a defined
contribution plan may limit the total number of years of service for
determining a participant’s allocated contributions and forfeitures”

Thus, in the phrase “amount of benefit,” in this context Congress
apparently meant to include amount of contribution; and in specifying
vears of benefit accrual, Congress meant to include benefit contribu-
tions. On the basis of legislative history and contemporaneous regula-
tory interpretation, we must conclude that Congress meant to use
“accrual” and “rate of accrual” to denote costs and contributions as well.

CONCLUSION

We have here sought to show that cash balance plans satisfy the
rate-of-benefit-accrual rule of Sections 411{bX 1)(H) of the Code, 4{i)
of the ADEA, and 204(b) 1)(H) of ERISA.

We observe that they satisty the rule when measured on the basis
of the employer’s cost of providing the benefit. We have shown Con-
gress intended just this result: defined benefit plans are permitted to
satisfy the rule on an equal cost or equal benefit basis.

Our arguments for this can be summarized simply. The equal
cost rule was the ADEA rule from the beginning. As of 1986, every-
body knew it. Every actor responsible for developing ADEA law and
policy endorsed it: lawmakers, regulators, courts. Legislative history
gives not the slightest hint that Congress thought it was overturning
this long-standing widely-held principle, without discussion, without
hearings, without debate, without explanation, to enact a principle
entirely new in the ADEA realm: defined benefit plans must under-
take ever-increasing costs on behalf of older workers, and must be
increasingly burdened relative to defined contribution plans.

To the contrary, every shred of legislative history shows that
Congress thought that it was merely extending a long-standing
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principle of law, conforming it to a new, post-ERISA world, and allow-
ing defined benefit plans to provide equal benefits to older employees
when measured as the incremental annual cost of providing the benefit.

NOTES
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